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Practical Cost Aces 
ae » for Banks — 


by es 
MARSHALL C. CORNS - 


The answer to determination of bank costs written by a 
recognized authority on bank cost accounting for 
the cost conscious banker, 


For the first time, a practical book on bank cost accounting, bankers 
have been wanting for years, complete with. detailed instructions to enable 
any banker who is cost-conscious to determine the profitableness of his 
operations and cost of services rendered.’ Use of this book will provide the 
“facts” for revising Account Analysis Methods and Service Charge Schedules. | 


With this practical tool of management in concise and simple form at your 
Gingertips, it will no longer be necessary to “guess” your costs. Every 
bsnker who uses this book properly can determine the profit or loss of any 

' department of his bank, the actual cost of performing every operation, and 
providing every service, merely by, completing the schedules and applying 
his own income, expense, and activity figures to the work papers and exhibits, 
step by step, according to the detailed instructions. 


Price. $18.75 Delivered 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


HIS new book is a practical guide to bank auditing 

routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 
in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president, 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 


Price $15.00 delivered 
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An 


Estate Planner’s 


Handbook 


by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 
of annotated forms of wills and trusts 


The first edition of this book has 


revised to give you the most up-to- 
date, authoritative, ree cov- 
erage of all aspects of estate plan- 
nin, 


g- 

The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
will and 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 

Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all aspects of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


Practical answers to questions relating to — use of life insurance © insurance 
options @ business insurance trusts 2 key man insurance © use of wills in family 
and business plans © will provisions @ revocable trusts © selection of trustees © 
trustee's management powers © prudent man Investment rule @ accountings © 
taxation of revocable and irrevocable trusts, of life insurance, and of powers of 
appointment © the marital deduction @ drafting @ what state laws apply to 
trusts © death o/ major stockholder © and many other topics. 


Price $10.75 delivered 


THE BANKING LAW JOURNAL 


89 Beach Street, Boston 11, Massachusetts 











THE BANKING LAW JOURNAL 


VOLUME 77 JANUARY, 1960 NUMBER 1 








Developments in Banking Law 


MURDOCH K. GOODWIN* 


Questions of supervision by regulatory authorities, bills and 
notes, and collateral security continue to predominate in the 
field of court cases. Other areas of controversy extended from 
questions of usury to problems of ownership of deposits. 

The questions covered by legislative enactments were just 
as extensive. Emphasis was placed upon the broadening of 
investment powers, handling of various types of collateral, 
regulation of certain kinds of transactions, branch operation, and 
hours of business. 

LITIGATION 
Supervisory Authorities 

The authority of the Board of Governors of the Federal 
Reserve System to approve branches acquired as a result of a 
merger was questioned in Old Kent Bank and Trust Company 
v. Board of Governors of the Federal Reserve System, Civil 
Action No. 1993-58 in the District Court for the District of 
Columbia. Peoples National Bank of Grand Rapids, Michigan, 
merged into Old Kent Bank and Trust Company. The latter 
applied to the Board of Governors for authority to continue the 
operation of the banking business at the principal office of the 
Peoples Bank and at its six branches. The application was 
denied by the Board on the ground the transaction would “re- 
sult in a significant reduction in competition for banking busi- 
ness in the Grand Rapids area.” The Complaint requested a 
declaratory judgment to the effect that the Board of Governors 
may not consider competitive aspects in passing upon branches 
Bank ‘of Philadelphia ‘oe Counsel and Assistant Secretary of the Federal Reserve 

This article is reprinted with permission from the July 1959 issue of THE 


BUSINESS LAWYER, a publication of the Section of Corporation, Banking and 
Business Law of the American Bar Association. 
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and is restricted under Section 9 of the Federal Reserve Act to 
considering the financial condition of the applicant, the general 
character of its management, and whether the corporate powers 
exercised are consistent with the purposes of the Federal Re- 
serve Act. In a decision on April 22, 1959 as yet unreported, 
the District Court has granted the motion of the Board of 
Governors for summary judgment on the pleadings. 

Application was filed with the State Commissioner of Finance 
for the issuance of a state bank charter. Thereafter the Com- 
missioner of Finance did not issue the charter nor did he dis- 
approve the application. A writ of mandamus was filed to 
require issuance of the charter, in opposition to which the 
Commissioner claimed that he had acted within the discretion 
granted to him under the Act. The grant of the writ was affirmed 
by the Idaho Supreme Court in J. Ben Leuhrs v. R. U. Spaulding, 
Commissioner of Finance (1958), on the ground that only a 
ministerial act remained to be performed. 


Branches 

In Great Plains Life Insurance Co. v. First National Bank of 
Lubbock, 316 S.W.2d 98, the Texas Court of Civil Appeals held 
that sidewalk tellers’ cages were not “branch banks.” 


Bills and Notes 

Plaintiff had participated in a check kiting scheme as a result 
of which he had been required to reimburse one of the two 
banks involved. Plaintiff claimed the benefits of deposit insur- 
ance from the defendant to protect his deposit at the other bank. 
Held, that his participation in the illegal check kiting scheme 
prevented any grant of relief to the plaintiff. Falconi v. Federal 
Deposit Insurance Corporation, 257 F.2d 287 (C. A. 3, 1958). 

A drawer of checks payable to “The Nelson Company, 1110 
Division Street, Baltimore, Maryland” who sends the checks to 
that address may not thereafter claim refund from the drawee 
bank after their payment when the checks were intended for 
another Nelson Company at a different address. The checks 
were paid to the very Nelson Company to whom the drawer 
directed them. Glenn L. Martin Company v. Fidelity-Balti- 
more National Bank and Trust Company, 218 Md. 28 (1958). 
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Nor is a drawee bank liable to the drawer of a check bearing 
the forged endorsement of one of two payees when the proceeds 
of the check were in fact paid to the one person intended by 
the drawer to receive the funds. Commercial Credit Corpora- 
tion v. Empire Trust Company, 260 F.2d 132 (C. A. 8, 1958). 

Bowers v. Salitan, 97 Ga. App. 877 (1958), held that when 
notes were signed with the name of a corporation and under- 
neath by an individual without stating whether the individual 
is an officer of the corporation, parol evidence is admissible to 
show that the individual signed as an officer of the corporation 
and that his individual signature does not bind him to an in- 
dividual and separate undertaking. However, in Burk v. Ham- 
mond, 98 Ga. App. 416 (1958), it was held that the designation 
“as administrator for C. W. Burk family /s/ W. B. Burk (Seal)” 
does not denote any legal capacity and that such designation 
upon the face of a note is superfluous and has no legal bearing 
on the signature and the note stands on its face as being the 
individual undertaking of W. B. Burk. 

The decision in General Finance Corporation v. Central 
Bank and Trust Company, 163 F. Supp. 372 (Fla. 1958), has 
recently been reversed by the Court of Appeals in a decision 
not yet reported. The retention of a check by a drawee bank 
for a period of more than 24 hours is now said to constitute an 
acceptance of the check. On the other hand, plaintiff, payee 
of a draft, brought suit against the drawer and the drawee bank 
alleging that the bank negligently handled a draft drawn by 
defendant. The court held that holding the draft from June 15 
to June 21 before returning it marked “Unpaid” was not negli- 
gent, for the reason that during the entire period of time at no 
time did the drawer have on deposit with the defendant bank 
sufficient funds to pay the draft. Turner v. Gulf National Bank, 
106 So.2d 506 (Mississippi 1958). 

In Lawyer's Title Insurance Co. v. Bank of Fort Mill, 167 
F.Supp. 448 (S. C. 1958), plaintiff insured the title of one Sims 
for a mortgage loan from Perpetual Building & Loan Ass'n of 
Fort Mill, relying on title examination by one Stall. In fact, 
Sims never owned the property and both Sims’ name and that 
of Sims’ wife were forged on the mortgage and note by Stall. 
Perpetual delivered its check for $6,800 to Stall payable to Sims 
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and Stall, his attorney. Stall forged Sims signature to the check 
and in due course the check was paid by the Bank of Fort Mill. 
Plaintiff paid Perpetual its loss and then sued defendant on 
theory of subrogation for wrongful payment of a check under a 
forged endorsement. Defendant asserted that the loss through 
forgery should not fall on the bank because the depositor Per- 
petual was negligent, and that the bank acted in good faith and 
without knowledge of the forgery. Held for plaintiff. 


Accounts Receivable 

An assignment of accounts receivable made coincidentally 
with the grant of a factor’s lien on inventory was not rendered 
void under the doctrine of Benedict v. Ratner on the ground 
that the assignee permitted the bankrupt to retain down pay- 
ments on credit sales. In re Cut-Rate Furniture Company, 163 
F.Supp. 360 (N.Y. 1958). 

In Ribaudo v. Citizens National Bank of Orlando, 261 F.2d 
929 (C. A. 5, 1958), the same court construed the Florida 
statute on assignment of accounts receivable contrary to the 
construction it had placed on the similar Texas statute in Repub- 
lic National Bank of Dallas v. Vial, 232 F.2d 785 (C. A. 5, 1956). 
Under the Florida statute it was held that an assignment of 
accounts becomes protected during the effective period of a 
prior statutory notice when the assignee takes a written assign- 
ment of an account receivable in existence on the date of assign- 
ment. 


Chattel Mortgages, Trust Receipts 
and Conditional Sales Contracts 
Under Illinois law an equitable lien on after-acquired prop- 
erty which was not specifically described in the chattel mort- 
gage was not perfected until possession was obtained by the 
mortgagee upon breach of the conditions of mortgage. The 
Court keld that where such possession was not taken until 
the four-month period before bankruptcy, there was a void- 
able preference. Curtis v. Knox, 254 F.2d 433 (C. A. 7, 1958). 
Where a retail dealer, upon ordering products from a dis- 
tributor, executed an invoice showing that products were sold 
to a finance company, a promissory note payable to the finance 
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company and a “trust receipt” reciting that the goods were the 
property of the finance company, the trust receipt constituted 
a “conditional sale” in view of dealer’s obligation to pay the 
purchase price in all events. Hence, the lien was void as 
against the dealer’s trustee in bankruptcy when not recorded 
prior to bankruptcy. B-W Acceptance Corporation v. R. P. 
Cooley, 256 F.2d 937 (C.A. 10, 1958). 


Bankrupt gave a chattel mortgage to a bank on certain 
machinery to secure his loan on June 7, 1955 and on June 7, 
1956 he gave a new note and mortgage for the balance due and 
the old note was canceled. On May 7, 1957, bankrupt again 
gave a new note for the balance due and a new chattel mortgage 
on the same machinery and the old note was canceled. The 
last two chattel mortgages were invalid because they were not 
recorded within 15 days, but the original chattel mortgage of 
1955 was never released. There were no intervening equities 
in favor of the trustee or creditors he represented, and the lien 
of chattel mortgage was valid against claim of trustee. In the 
Matter of Central Conn. Screw Machine Co., Inc., Bankrupt, 
168 F.Supp. 718 (Conn. 1958). 


In California a writ of attachment does not lie in an action 
based on contract if the obligation sued upon is secured. De- 
fendant moved to discharge a writ of attachment on the ground 
that the debt was secured by a chattel mortgage which stated 
that in addition to the amount of a promissory note it secured 
other indebtedness up to a maximum amount of $60,000. Total 
indebtedness of the defendant to the plaintiff was $118,000. 
The court held that the maximum amount secured was $60,000 
and that the excess indebtedness could be recovered by the 
writ. Equitable Plan Company v. Dix Box Company, 163 A.C.A. 
777, 329 P.2d 921 (Calif. 1958). 


Bratta v. Caruso Car Company, 166 A. C. A. 755, 33 P.2d 
807 (Calif. 1958), involved Section 2982 of the California Civil 
Code covering requirements in relation to automobile condi- 
tional sale contracts. The section requires the setting forth of 
detail in relation to the transaction, including the down pay- 
ment which is defined as “that part of the cash price which the 
buyer pays or agrees to pay to the seller in cash or property value 
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or money's worth at or prior to delivery by the seller to the 
buyer of the personal property described in the conditional sale 
contract.” The plaintiff purchased an automobile and for the 
down payment gave his promissory note in the amount of $300. 
The contract indicated a down payment of $300 in cash. The 
plaintiff had intended to borrow elsewhere and pay $300 to the 
dealer, but was unable to do so. Plaintiff then attempted to 
rescind the contract and the dealer refused to do so. The court 
held that the plaintiff had such a right, stating that the state- 
ments to be set forth in the contract under the requirements of 
Section 2982 shall be true and that since the particular statement 
was untrue, the contract was not in compliance with Section 
2982, was thus void and subject to recission. 


The owner of various pieces of equipment gave a chattel 
mortgage to a creditor, describing one item as “l—Terratrac 
Bulldozer loader—Mod. 30.” The question was whether this 
description was sufficient as against the claim of a subsequent 
purchaser, who had not examined the record. The Court, stat- 
ing that the question was a close one, pointed out that equip- 
ment such as the bulldozer in this case was analogous to farm 
equipment rather than to automobiles and that decisions per- 
taining to such equipment were relevant. It concluded that 
the description was sufficient to put the purchaser on notice. 
Phillips v. J. F. Johnson Lumber Company, The Daily Record, 
Baltimore, February 20, 1959 (Maryland Court of Appeals 
1959). 


Security Bank took a floor plan mortgage on two automobiles 
which were sold on conditional sales contracts. The conditional 
sales contracts were assigned to Selected, who later repossessed 
the cars because of default by conditional vendees. In a suit 
to foreclose the mortgages, Selected defended on the ground 
that the bank had waived its lien by permitting the mortgaged 
property to be offered for sale. The court found for the Bank 
and held that under Sec. 92, 46 O. S. 1951, a floor plan mortgage 
was good against everyone except a purchaser in the regular 
course of business, and that Selected was not a purchaser of the 
mortgaged chattel. Selected Investments Corporation v. The 
Security Bank and Trust Company (Okla. 1958). 
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Field Warehousing 

The bank made a loan against the security of nonnegotiable 
warehouse receipts issued by the American Express Company, 
the receipts representing property of the borrower. The bank- 
rupt had first leased its premises to the American Express and 
all locks on means of access were changed, the keys remaining 
in the sole control of American Express representatives. Large 
signs had been erected showing the premises to be those of 
American Express and the custodians were on the pay roll of 
that company. Access to the premises was limited to the repre- 
sentatives of American Express, and actual control over prop- 
erty on the leased premises was maintained. Held, that the 
arrangement was a valid field warehouse. Ribaudo v. Citizens 
National Bank of Orlando, 261 F.2d 929 (C. A. 5, 1958). 


Deposit Accounts 

The records of the First Citizens National Bank of Water- 
town stated that a joint bank account was payable to “Frederick 
R. Bamberger or James A. Barbour, as joint tenants with rights 
of survivorship and not as tenants in common.” Bamberger 


died testate and a codicil to his will together with other evid- 
ence affirmed testator’s desire that his entire estate be equally 
divided between his two nephews. The court held that the 
entire account belonged to the estate of Frederick R. Bamber- 
ger. David A. Barbour v. First Citizens National Bank of Water- 
town, 86 N.W.2d 526 (S.D. 1958). 

In Phil Grossmayer Co., Respondent, v. Campbell, Defen- 
dant, The First National Bank, Garnishee-Appellant, 328 P.2d 
320 (Ore.), the plaintiff sued the defendant and served a writ 
of attachment and notice of garnishment on the bank purporting 
to attach all of the “moneys or safety deposit boxes maintained 
by the defendant in his name or in the name of Campbell & Hall, 
Inc.,...” The defendant, Campbell, was an individual. Camp- 
bell & Hall, Inc., was an Oregon corporation whose stock was 
owned by the defendant and his wife. The defendant did not 
have an account with the bank. Campbell & Hall, Inc., had 
an account. After the writ of attachment and notice of garnish- 
ment were served upon the bank, the bank honored a check 
drawn by the company for the reason, among others, that the 
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writ of attachment and notice of garnishment were not advice 
of an adverse claim to a deposit within the contemplation of 
the statute, and inasmuch as the claim was not presented in the 
manner required by the statute, the bank was not obliged to 
honor it. The individual defendant had used the company 
account as if it had been his own, but the bank had no knowl- 
edge of that fact. Judgment was entered for the bank because 
the writ of attachment and notice of garnishment comprised an 
adverse claim to a deposit standing on the books of the bank in 
the name of another person, and that inasmuch as the statutory 
requirements were not met, the bank was not obliged to 
recognize the adverse claim. 


Infancy 

A minor purchased a car from an automobile dealer, giving 
cash and a purchase money mortgage and note. The dealer en- 
dorsed the mortgage and note to the defendant bank without 
the latter’s knowledge of the purchaser's minority. After de- 
fault the bank repossessed the car and the plaintiff sued to 


recover its value. Judgment for the plaintiff was upheld and 
the bank was held to be chargeable with the action of the 
dealer who negotiated the original sale. Poli v. National Bank 
of Detroit, 355 Mich. 17 (1958). 


Setoff 

Bankrupt maintained a regular checking account at the de- 
fendant bank and another account entitled “Special Pay Roll 
Account.” The bank attempted to set off the aggregate amount 
of both accounts against the depositor’s indebtedness. The 
setoff was permitted because the Special Pay Roll Account was 
special in name only and was not a trust or similar account, the 
funds having remained under the unlimited control of the 
bankrupt. Ribaudo v. Citizens National Bank of Orlando, 261 
F.2d 929 (C. A. 5, 1958). 

A bank has no authority to set off an indebtedness against a 
depositor’s general deposit where the debt is secured by col- 
lateral which has not been exhausted. Melson v. Bank of New 
Mexico (S. Ct. N. M. 1959). This establishes a new rule for 
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the State of New Mexico consistent with that in force in Califor- 
nia and Utah. 


Taxation 

In Michigan National Bank et al v. Department of Revenue 
et al, 2 CCH Mich. Tax Reports, para. 200-022 (January 20, 
1959), the Michigan Court of Claims decided that the Michi- 
gan Intangibles Tax on national bank shares does not contra- 
vene 12 USCA Sec. 548 (Rev. Stat. 5219). The plaintiff bank 
assailed the tax on the basis that (1) it was levied at a rate 
greater than that imposed on other “competing moneyed capi- 
tal,” specifically building and savings and loan associations; 
and (2) it purported to tax the “privilege of ownership” of bank 
shares, and was not one of the permitted methods of taxation 
under R. S. 5219. The court noted the Michigan statutes for- 
bidding state associations from doing a banking business and 
the Home Owners Loan Act of 1933 (12 USCA 1464(h) ) 
wherein Congress established a pattern for the state taxation 
of federal savings and loan associations different from that 
employed in R. $. 5219. The court also considered the different 
treatment given banks and such associations under federal in- 
come tax statutes. The court indicated that these statutes 
exhibited a legislative intent not to regard B & L’s as “compet- 
ing moneyed capital.” Many of the cases under R.S. 5219 were 
reviewed and the court opined that previous decisions estab- 
lished that a state, for public policy reasons, could tax savings 
banks at a rate lower than that imposed on national banks 
without violating R. $. 5219. On the basis of the testimony pre- 
sented, it was held that savings and building and loan associa- 
tions were institutions similar to savings banks and could fit 
within the savings bank cases. It was also held that if a variance 
in the rate of the Michigan tax on banks and building and loan 
associations existed, it was not sufficient to warrant a conclusion 
that the state intended a hostile or unfriendly discrimination 
toward national banks. The court concluded that the Michigan 
Intangibles Tax is levied, in effect, upon the shares them- 
selves and not merely “the privilege of ownership.” The tax, 
therefore, was a permitted method under R. S. 5219. 
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Usury 

Plaintiff purchased accounts receivable from the Northern 
Lumber Sales. Upon each assignment of an account plaintiff 
paid 80 per cent of the face amount thereof and the balance less 
a factoring charge of 1% per cent when the account assigned 
was paid by the individual debtor. Certain fictitious accounts 
were sold and an action was brought against the guarantors 
for the amounts involved in such fictitious accounts. The 
principal defense was that the transaction in fact was a loan 
and usurious. The court rejected the defense, stating that the 
transaction was a sale and not a loan, and that in any event 
usury was not a defense available to guarantors. Refinance 
Corporation v. Northern Lumber Sales, Inc., 163 A. C. A. 84, 
329 P.2d 109 (Calif. 1958). 


In Cowles v. Zalaket, 167 A. C. A. 18, 334 P.2d 55 (Calif. 
1959), one Eldred had been selling notes secured by deeds of 
trust to the defendant under arrangements whereby Eldred had 
a right to repurchase the same within 90 days. Upon such re- 
purchase Eldred paid the defendant the exact amount defendant 
had previously paid plus 10 per cent of the purchase price and 
plus a 2 per cent service charge. Eldred then went into bank- 
ruptcy and the present action was brought by the trustee in 
bankruptcy for amounts due because of the alleged usurious 
nature of the transaction. The defendant maintained that sales 
and not loans were involved; however, the court, looking at the 
entire transaction and noting that invariably Eldred repurchased 
the notes and deeds of trust, held that from an overall stand- 
point the transaction was a loan and allowed recovery. 


Again, in Wilcox v. Moore, 354 Mich. 499, 93 N.W.2d 69, 
the proposed purchaser of a home was unable to obtain cash to 
close the transaction. On the suggestion of seller’s broker, he 
contacted A. A negotiated a sale of the property from the 
seller to B, purportedly acting as B’s agent. B thereupon sold 
the property to the purchaser on a land contract for a price 
plus interest which was far in excess of the amount which the 
purchaser was attempting to procure to pay seller. On a bill to 
foreclose the land contract, the purchaser defended on the 
basis that the contract disguised a usurious transaction and that 
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no interest need be paid. Upholding the purchaser's conten- 
tion, the court held that such transactions in form of a sale, 
when accompanied by an agreement for repurchase by the 
borrower, are closely scrutinized and the court would look 
to the substance of the transaction to determine that it was 
actually a loan at usurious interest with a mortgage back to B. 


In 1957 the Minnesota Legislature enacted a new statute 
known as the Motor Vehicle Retail Installment Sales Act. This 
act authorized a time price differential not exceeding $8 to $100 
per year on new cars, with a higher authorized time price differ- 
ential for used cars. In Van Asperen v. Darling Olds, Inc., 93 
N.W.2d 690 (Minn.), claim was made that this limited the 
seller to $8 per $100 per year on reducing balances. This con- 
tention was rejected by the court. The court held that the 
time price differential could be computed on the principal 
balance of the contract for the full term of the contract which, 
in this case, was 36 months. 

Lydick v. Stamps, 316 S.W.2d 107, is of interest in the usury 
field. The Texas Court of Civil Appeals held that the facts did 
not establish a purchase of notes at a discount but actually in- 
volved loans on which usurious interest had been exacted, and 
that the endorser could avail himself of the plea of usury when- 
ever the maker of the obligation could do so. 


Bank Holding Companies 

It was reported last year in the issue of July 1958 that the 
Illinois Bank Holding Company Act of 1957 had been held un- 
constitutional but that an appeal had been filed. The Supreme 
Court of Illinois in Braeburn Securities Corp. v. Smith, 15 Ill. 
2d 55, has reversed the holding of the Circuit Court of Cook 
County and has held that the Illinois Act is constitutional and 
carries out the intent of the Federal Bank Holding Company Act 
that states should enact their own legislation. 


Remedies 

In Williams v. General Electric Credit Corporation, 159 C. 
A. 2d 527, 323 P.2d 1046 (Calif. 1958), the defendant had sold 
a television set to the plaintiff under a conditional sale contract 
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which provided that in event of default the seller might, by 
process of law or otherwise, take possession of and remove the 
television set from the premises where located. Default in 
payment occurred. An agent of the assignee finance company 
went to the dwelling of the buyer of the set and rang the front 
door bell, and knocked on the back door, with no one answering. 
The agent found the back door unlocked and went into the 
house and observed the television set. The agent then went 
further into the house for the purpose of telephoning his 
supervisor for further instructions. At this point the wife of 
the buyer emerged from a bedroom. The plaintiff (the buyer) 
brought an action for trespass. The court held that under the 
facts no trespass had occurred since the buyer agreed that in 
event of default the television set could be removed. 


Plaintiff held a deed of trust upon certain real estate. Sub- 
sequent to the deed of trust a lien in favor of the State of 
California for unpaid unemployment insurance taxes was per- 
fected. The plaintiff exercised a right of private sale under the 
deed of trust and brought the present action to quiet title. The 
question presented to the court was whether or not the non- 
judicial sale had eliminated the State tax lien. The court reached 
the conclusion that the State lien had been eliminated as a 
result of the exercise of the right of private sale under the deed 
of trust. Wayland v. State of California, 161 A. C. A. 734, 326 
P.2d 942 (Calif. 1958). 





Miscellaneous 

Bankrupt’s failure to disclose at least one if not both of two 
prior loans when procuring a further loan from objecting bank 
rendered financial statements submitted materially false and 
required denial of a discharge in bankruptcy. First National 
City Bank of New York v. Latona, 260 F.2d 264 (C.A. 2, 1958). 


The plaintiff corporation (Hungarian) was nationalized in 
1941 and its funds in the defendant bank were frozen by execu- 
tive order under the Trading with the Enemy Act. In February 
1957, the balance of the deposit account was vested by the 
Attorney General of the United States under the International 
Claims Settlement Act of 1949. Plaintiff sued for damages for 
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breach of the contract of deposit for failure to pay upon de- 
mand. The court held that in order for the amount of the 
deposit to be recoverable, plaintiff's loss must be an injury 
that the defendant could foresee as a direct result of its breach 
of contract, when the contract was actually made. The loss was 
not foreseeable when the deposit was made in 1941 since the 
vesting occurred in 1957 as a result of a 1955 act of legislature. 
Nor was the defendant entitled to recover on a debt since the 
vesting of the amount under the act relieved the liability of 
the debt. Kuerschner and Rauchwarenfabrik v. The New York 
Trust Co., 162 F. Supp. 481 (S.D. N.Y. 1958). 


Real estate of an individually owned business was trans- 
ferred to books of a corporation he formed but no deed was 
delivered to avoid paying transfer taxes. A day or two before 
the corporation filed a petition under Chapter 10, two creditors 
induced the owner to sign a judgment note individually and 
corporately on which judgments were recorded and executed 
upon. Held, that the referee was correct in issuing restraining 
orders on the creditors to keep them from proceeding with an 
action to attach the property on the ground that property was 
in possession of the corporation. Dee's Inc., 164 F.Supp. 402 
(E. D. Pa. 1958). 


Where a mortgage extension agreement required mortgagor 
to deposit funds in an escrow account in the bank for payment 
of taxes and insurance, such funds were no longer within 
mortgagor’ control or jurisdiction and mortgagor's bank- 
ruptcy trustee was not vested with the escrow account and 
was not entitled to order directing bank to turn over proceeds 
thereof to him. In the Matter of Noel Simon, Bankrupt, 167 
F.Supp. 214 (D. C. N. Y. 1958). 

Henderick v. Uptown Safe Deposit Company, Illinois Court 
of Appeals, April 22, 1959, involved the claim of the renter of 
a safe deposit box against the Safe Deposit Company for a loss 
due to unexplained disappearance of currency alleged to have 
been placed in the safe deposit box. The court reversed the 
judgment for the plaintiff and held that the defendant was not 
an insurer of the contents of the boxes and was to be responsible 
only on proof of its negligence. 
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LEGISLATION 


Loans and Investments 

In Georgia obligations of Public Housing Administration, 
Federal National Mortgage Association, and Central Bank for 
Cooperatives have been added to those which are not subject to 
the 50 per cent limitations on invesuneuts of state banks. S. B. 
34 in Georgia authorized state banks to purchase shares of 
stock in small business investment companies. 

Chapter 123 of the Indiana statutes authorized banks to 
invest in obligations of any Federal Land Bank, Federal Inter- 
mediate Credit Bank, or Bank for Cooperatives. 

Public Act No. 158 of the 1958 session of the Michigan 
Legislature increased the term of residential or farm building 
construction loans considered as ordinary commercial loans. 
The former term was six months; Act No. 158 extends it to 
nine months. Loans made to industrial or commercial business 
where the bank relies on operation of the business for repay- 
ment, but takes a mortgage on the borrower's real estate as a 
“precaution against contingencies,” are now to be classified 
as ordinary commercial loans and not real estate loans with the 
appraised value limitations of the latter classification. 

S.B. 161 of North Dakota amends and reenacts Section 6-0305 
of NDRD, 1943, to increase from 60 to 62 2/3 per cent the 
amount of time and savings deposits a banking institution may 
invest in real estate loans. It increases from 60 to 66 2/3 per 
cent the amount that may be loaned on the appraised value of 
real estate; allows 20-year amortized mortgage loans on real 
estate up to 66 2/3 per cent of appraised value. 

An amendment to the Oregon statutes, ORS 708.430, permits 
state banks to invest in the capital stock of small business in- 
vestment companies in an amount not to exceed 1 per cent of 
the capital and surplus of the bank or trust company. 

An amendment to Section 59-125 to 59-128, Wyoming 
Compiled Statutes, 1945, permits the securing of additional 
advances by the giving of a real estate mortgage. It is provided 
that a real estate mortgage may be taken for additional advances 
and that the same will constitute a lien prior and paramount 
to any intervening encumbrance, provided the mortgage states 
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a specific sum as the ultimate amount to be secured thereby, 
a date prior to which the advances shall be completed and the 
date on which the last installment or portion of the indebted- 
ness secured by the mortgage shall mature. 

Senate File No. 110 of Iowa increases the maximum amount 
that may be loaned by any bank under the installment loans 
acts of Iowa from $2,500 to $5,000 and extends the permissible 
maturity date of any such loan from 37 months from the date 
the same is made to five years from such date. 


Capital and Surplus Requirements 

Senate Bill 313 in Nevada (a) amended N. R. S. 661.010 to 
allow the Superintendent of Banks to require more than $50,000 
in capital and $10,000 in paid-up surplus on the organization 
of a bank or trust company; (b) amended N. R. S. 661.020 to 
provide that the Superintendent of Banks shall require that 
paid-up capital and surplus be at least six per cent of the total 
deposit liability of the bank. 

S. B. 110 of Utah, effective May 12, 1959, permits any com- 
mercial or savings bank with the consent of the Bank Commis- 
sioner to issue notes and debentures up to 33 1/3 per cent of 
the capital stock and surplus of the institution. Such debentures 
or notes not maturing within one year are added to capital stock 
and surplus as a basis for determining maximum loanable 
amounts as determined by Section 7-3-39. 


Educational Loans 

Chapter 8 of the Indiana statutes provides that students who 
enter into contract for loans to finance a college education or 
borrow money to defray the expenses of attending any institu- 
tion of higher education shall have full legal capacity to act in 
their own behalf in the matter of such contracts, notwithstand- 
ing the fact that they are minors. 

The Educational Loan Act of Wyoming provides for the 
establishment of a “Wyoming Higher Education Loan Plan,” 
to guarantee loans made by banks to college students. Pro- 
vision is made for loans to students not exceeding $500 for any 
single academic year nor more than $2,000 for the entire pro- 
gram for one student, such loans to be evidenced by promissory 
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notes bearing interest at rates not exceeding six per cent per 
annum. The making of these loans is to be reported by the 
bank to the particular college attended by each student, and 
upon compliance by the bank with the terms and provisions 
of the Act and upon default in payment, 80 per cent of unpaid 
amounts will be paid by the State Board of Education through 
funds made available by appropriation from time to time by 
the Legislature. 


Accounts Receivable 

As of the date of the preparation of this report, the Idaho 
Legislature had adopted amendments to its Assignment of 
Accounts Receivable statute in order to protect the assign- 
ment of accounts originating out of existing or future contracts. 
This was an amendment designed to forestall the application 
of the decision in Republic National Bank of Dallas v. Vial, 
232 F.2d 785, under the Texas statute. It was expected that 
the Governor would sign the bill. 

The Legislature of Mississippi (Chapter 291, Laws of 1958) 
passed that state’s first act for regulating the assignment of 
accounts receivable. The act sets out forms for giving notice 
that accounts receivable are being assigned and a form is also 
shown to cancel that notice. The notice, when properly ex- 
ecuted, will be filed in the office of the Chancery Clerk of the 
County where the assignments are being made and the filing of 
the notice will give notice to everyone of the prior assignments as 
between the parties and as to any further assignments that 
might be made during the period covered by the notice. The 
notice will be effective, by statute, for four years if no other time 
is limited. The statute is not an exclusive method of giving 
notice of assignment of accounts receivable. 

S. B. 100 of Utah, effective March 16, 1959, broadens defini- 
tions of “accounts receivable” so that existing accounts, and 
those to be created in continuing transactions, may be pledged 
to secure a line of credit. 

Iowa has adopted a notice filing statute dealing with assign- 
ments of accounts receivable. Chapter 539, Code of Iowa 1958. 

Chapter 114 of Public Acts of Tennessee 1959 eliminates 
the necessity of giving notice to the obligor of an assignment of 
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accounts receivable. The act is a validation statute and provides 
for notice filing, which is effective for three years. 


Bills and Notes : 

A proposed amendment to Section 137 of the Idaho Uniform 
Negotiable Instruments Law was adopted by the Legislature 
providing that the mere retention of a bill of exchange by a 
drawee until its return has been demanded will not amount to 
an acceptance by the drawee. It was expected that the Gover- 
nor would sign the bill. 

Chapter 92 of the Indiana statutes provided that the drawing 
of a check on which payment is refused by the drawee when 
presented in the usual course of business shall be prima facie 
evidence of intent to defraud and of knowledge of insufficient 
funds in or credit with such bank, provided the drawer shall 
not have paid the drawee the amount due thereon, together with 
protest fees, within thirty days after receiving notice that such 
check has not been paid. 

Public Act No. 20 of the 1958 Michigan Legislative Session 
amended previous legislation to require that a bank honor only 
those facsimile signatures of state and local officials on checks 
and drafts which, in the exercise of ordinary care, would have 
been honored as sufficiently like the facsimile filed with the 
bank. The prior statute contained no such “ordinary care” 
provision, requiring only resemblance to the filed facsimile. 


Real Estate 

Chapter 39 amended the Indiana Banking Code to permit 
investment in real estate, buildings, and fixtures up to 100 per 
cent of the capital of the state bank. 

Chapter 125 authorized Indiana banks to establish facilities 
on parking lots owned or leased by such bank within 500 feet 
of the banking office. The business of such facility is limited 
to the receiving of deposits, cashing of checks, drafts, and money 
orders and business incidental thereto. 


Branches 
The brauch banking statute of Indiana was amended by 
Chapter 39 to permit banks in Marion County to establish 
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branches in incorporated communities within the county, even 
though another bank may be located within the community. 

House File No. 124 of Iowa permits banks to establish a 
parking lot office with one or more walk-up or drive-up teller’s 
windows for the sole purpose of receiving deposits and paying 
checks, upon any parking lot area, which may be one that ad- 
joins or is remote from the bank's own office, and must be remote 
from any other bank and remote from any parking lot area of 
any other bank. No bank is permitted to establish or maintain 
more than one parking lot office. 

It is interesting to note that although as of the date of this 
report the bill has not been enacted, House Bill 108 was intro- 
duced in the Illinois General Assembly to permit limited branch 
banking in the Chicago metropolitan area. 


Banking Hours 

A proposed amendment to the Idaho Banking Code will 
require banks to remain closed on Saturdays during the entire 
year. It was expected that the Governor would sign the bill. 

Chapter 345 of the Indiana statutes authorizes banks which 
are observing the five-day bank week to close on the next suc- 
ceeding business day in the event that a major holiday falls on 
a day fixed for closing. 

S. B. 61 of North Dakota amends and reenacts Section 1-0304 
of NDRC, 1943, as amended to permit any bank in any town to 
go on a five-day week. Prior law permits five-day banking week 
only in towns over 5,000. 

In South Carolina two bills were adopted permitting banks 
in the Columbia and Charleston areas to close on Saturdays. 

House Bill No. 9 of Wyoming provided that banks may close 
on Saturdays during the months of June, July, and August of 
each year. 

S. B. 139 of Utah, effective May 12, 1959, states that upon 
favorable vote by the board of directors of a bank, a bank may 
remain open on four legal holidays (Arbor Day, Lincoln Birth- 
day, Columbus Day, Veteran’s Day). Also upon favorable 
vote of the board of directors, banks may be closed on all 
Saturdays. The board of directors may provide for closing 
certain branches on Saturdays, but leave others open. 
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Small Loans Acts 

The 1958 Legislature of Mississippi adopted the first com- 
plete Small Loan Regulatory Act in Chapter 170, Laws of 1958. 
The Act subjects such lenders to supervision by the State Bank 
Comptroller, requires that each lender be licensed, that specific 
records be kept as to charges and loans, and limits specifically 
the amount of interest and service charges combined which may 
be charged on loans of this nature. 

Mississippi also adopted, in Chapter 168, Laws of 1958, an 
act which details the necessary requirements for licensing, by 
the Department of Bank Supervision, of institutions lending 
money under the Small Loan Regulatory Act. The statute re- 
quires that the lenders post bond, it sets out the amount of the 
license fee, details the method of applying for licenses, fixes a 
penalty for operating without a license, and prescribes the man- 
ner and method of hearings to be conducted by the Comptroller 
if he denies a license to a lending institution and, further, pro- 
vides for review of said denial by the courts. The act specifically 
exempts from its effect certain corporations or associations doing 
business under the laws of the State of Mississippi as banks, trust 
companies, building and loan associations, insurance companies, 
credit unions or pawn brokers, as well as certain other agencies 
making agricultural loans or loans guaranteed by the United 
States. 

In Mississippi small loans by banks of $1,000 or less which 
are repayable monthly, are regulated as to maximum interest 
and charges by the provisions of Chapter 167, Laws of 1958, 
which amends Code Section 5212. 

Senate Bill 357 repealed the existing Nevada Small Loan 
Act. (N. R. S. Chapter 674). 

Senate Bill 303 of Nevada created a new Small Loan Act to 
be known as “Nevada Installment Loan and Finance Act,” 
which differs from the previous act in the following principal 
respects: 

(1) Amount of loans subject to regulation raised from $1,500 
to $2,500. 
(2) Annual license fee increased from $100 to $200. 


(3) Maximum interest chargeable decreased from 36 per cent 
on amount under $300 and 12 per cent on excess over $300 to 9 
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per cent on first $1,000 and 8 per cent on excess over $1,000, but a 
service charge is now also allowed of 1 per cent per month of the 
first $200 and % per cent per month on the second $200, and a 
default charge equal to the refund that would be required if the 
loan were prepaid in full one month prior to maturity. 

(4) If the loan is prepaid, unearned interest and service charges 
must be refunded. 

(5) Licensee may insure the life of one obligor covering the 
unpaid balance, premiums for which insurance may be deducted 
from the loan proceeds. 


H. B. 537 of North Dakota is a comprehensive small loan 
act. Prior to this act, small loans were unregulated except for 
usury laws. The new act provides for regulation, licensing, 
annual examination of small loan companies by the State 
examiner. The act permits licensees to loan up to $1,000 at 
interest rate from 22 per cent to Y2 per cent per month, depend- 
ing on the size of the loan. 


Motor Vehicle Sales Finance Acts 

The Legislature of Mississippi adopted, in Chapter 495, 
Laws of 1958, for the first time, an act designed to regulate and 
control the financing of automobiles. The act provides for 
administration by the Comptroller of Banks and includes author- 
ity for this official to regulate and license persons engaging in 
financing such sales; it prescribed forms to be used in connec- 
tion with such sales and financing, limits charges in connec- 
tion with such financing, and fixes maximum charges for delin- 
quencies and extensions. The usual authority is given the State 
Bank Comptroller to investigate and examine persons engaged 
in the business of financing such sales and the act prescribes 
penalties for violations of the statute. 

Chapter 674 of Massachusetts Acts and Resolves, 1958, 
governs the amount of finance charges and form and content 
of contracts and rights of parties in connection with instalment 
sales of motor vehicles and provides for the licensing of sales 
finance companies, other than banks. 


Blue Sky Laws 


The Legislature of Mississippi adopted, in Chapter 202, 
Laws of 1958, a very comprehensive act to authorize the Secre- 
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tary of State to register, regulate and supervise the sale of 
securities within the State. The act repeals Code Sections 5360 
through 5390 and is the first act adopted in the State which 
gives the Secretary of State sufficient authority to subpoena 
witnesses, conduct hearings, and actually take the necessary 
steps to control and guarantee that stocks will be sold on the 
basis of true representations. 


Uniform Commercial Code 

On May 1, 1959, the Governor of Connecticut signed a bill 
adopting the Uniform Commercial Code in that state. 

A concurrent resolution was adopted in Indiana appointing 
a commission of seven persons to solicit any comments, ap- 
provals, criticisms, or suggestions for amendment of the Uniform 
Commercial Code; to study any briefs which may be submitted; 
to hold a hearing upon such briefs and to submit a report of 
the findings and recommendations of the commission not later 
than October 1, 1960 to the Governor, together with such 
recommendations as the Governor may see fit to make to the 
next session of the Indiana General Assembly. 


Stock Options 

Chapter 268 authorizes Indiana banks to grant restricted 
stock options to its officers and employees which qualify under 
Section 421 of the Internal Revenue Code of 1954 and permits 
an Indiana bank to have authorized and unissued stock to fulfill 
any stock option or other arrangement thus authorized. 


Loans to Bank Officers and Employees 

Section 26-603 of the Idaho Banking Code has been amended 
by the Legislature to permit state banks to lend to officers and 
employees without requiring security. It was expected that 
the Governor would sign the bill. 


Bank Holding Companies 

The restrictions on bank holding companies in New York 
which were to have expired on May 1, 1959 were extended to 
February 15, 1960. Legislation is pending in Alaska and New 
Hampshire. 
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Taxation 

In California the solvent credits tax on commercial bank 
accounts, once assessed annually at the rate of 1/10th of 1 per 
cent, was repealed. It is no longer necessary for corporate 
depositors to withdraw their balances as of the first Monday in 
March. 


Revolving Charge Account Agreements 
In North Dakota a new statute, H. B. 539, regulates re- 
volving charge account agreements. 


Transfer of Securities 

In Wyoming the Uniform Act for Simplification of Fiduciary 
Security Transfers was adopted. The Act will be of consider- 
able interest to banks in that State and was adopted in the form 
which has been widely circulated. 


Miscellaneous 

House File No. 368, effective July 4, 1959, is a complete 
revision of the corporate laws of Iowa containing considerable 
material from the Model Business Corporation Act of the 
American Law Institute. However, it deviates from the Act 
and defines a foreign corporation as a corporation organized for 
profit “under laws other than the laws of this state... .” Literal 
interpretations would include national banks doing business in 
Iowa as foreign corporations subject to the restrictions on such 
organizations and the need to qualify under the Act as such. 

The State of Tennessee has enacted provisions for the char- 
tering and regulation of small business investment companies, 
Chapter 22 of Public Acts, 1959. Chapter 219 regulates the 
sale of certain goods in retail instalment transactions. Chapter 
310 permits foreign savings and loan companies to do certain 
business in Tennessee. 








Rights of Non-Resident Trust Companies 
to Act as Fiduciary Under the Laws 
of the Various States 


Compiled by LEON SCHAEFLER of Finch and Schaefler, New York 
City, from opinions obtained from members of the Editorial and 
Research Committee of the Probate Attorneys Association. 
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Revised October, 1959. This Chart relates to Original Appointments. 


Guardian or 
Guardian Committee 
Trustee of of Pro 
Named Property 
State Administrator Executor In Will of Minor Incompetent 
Alabama Yes * Yes # Yes ¢ Yes * Yes * 
Alaska No No No No No 
Arizona No No Yes No No 
Arkansas No No Yes No No 
California No No No No No 
Colorado No Yes ? Yes * No No 
Connecticut No Yes‘?®  Yes*!® No No 
Delaware Yes * Yes ¢ Yes ¢ Yes‘*#® Yes #10 
District of 
Columbia Yes 22 Yes *2 Yes #2 Yes #1 Yes *? 
Florida No No No ® No No 
Georgia Yes 4138 Yes 413 Yes 413 Yes 413 Yes 413 
Hawaii No No No No No 
Idaho No No No No No 
Illinois Yes * Yes * Yes * Yes * Yes * 
Indiana Yes 12 Yes 2 Yes 2 Yes 1? Yes }? 
Iowa Yes 17 Yes 17 Yes 37 Yes 1” Yes 37 
Kansas No No No No No 
Kentucky No No No No No 
Louisiana No No ” No No No 
Maine Yes Yes Yes Yes Yes 
Maryland Yes * Yes ¢ Yes ® Yes * Yes * 
Massachusetts Yes * Yes ¢ Yes * Yes * Yes ¢ 
Michigan No No No No No 
| Minnesota Yes*#3% Yes#!® Yes‘!® Yes*1®  Yes*18 
| Mississippi Yes * Yes ¢ Yes ‘ Yes ¢ Yes ¢ 
Missouri Yes 415 Yes 416 Yes 415 Yes 415 Yes 415 


Reprinted with the permission of Probate Attorneys Association ( International), 
10962 West Pico Boulevard, Los Angeles 64, California. Copyright 1959. 
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Guardian or 
Guardian Committee 


Trustee of of ew 

Named Property o 
State Administrator Executor In Will of Minor Incompetent 
Montana No No No No No 
Nebraska No No No No No 
Nevada No No No No No 
New Hampshire No No No No No 
New Jersey No Yes 4 Yes ¢ No ° if © ¢ No? if 1° 
New Mexico No No No No No 
New York Yes # Yes # Yes * Yes # Yes 4 
North Carolina No No No No No 
North Dakota Yes # Yes * Yes * Yes ¢ Yes ¢ 
Ohio No3§ No #8 No }8 No 8 No 18 
Oklahoma No No No No No 
Oregon No No No No No 
Pennsylvania Yes * Yes * Yes * Yes * Yes * 
Rhode Island Yes # Yes * Yes * Yes * Yes * 
South Carolina No No Yes No ° No ** 
South Dakota No No No No No 
Tennessee Yes !*or* Yes*2or‘ Yes*2 or‘ Yes?2 or‘ Yes 1? or 4 
Texas Yes 14 Yes 14 Yes 14 Yes 14 Yes 14 
Utah No No No No No 
Vermont No Yes Yes No No 
Virginia No No No 34 No No 
Washington No No No? No No 
West Virginia No No No No No 
Wisconsin No Yes #38 Yes‘?8 No No 
Wyoming No Yes Yes No® No’ 


The answer “Yes” indicates that the right to act is either absolute or dependent on 
fulfillment of conditions precedent which are not onerous or expensive; the answer 
“No” indicates that the prohibition is either absolute or dependent on fulfillment of 
conditions precedent which are too onerous or expensive to warrant compliance. 


1 In the discretion of the Probate Court, provided at least 65% of the estate is 
located or invested without the state of Vermont, and provided that Vermont 
banks are permitted to act as executor or trustee under the Will of a resident of the 
state where such foreign bank has its domicile. 

2 A non-resident trust company may not act as sole executor of a Will of a 
resident of Colorado, but, subject to the discretion of the Probate Court, may act 
as co-executor of such Will with a resident of that state. 

3 A non-resident trust company may act as trustee under the Will of a resident of 
Colorado provided the testator expressly directs that the trust is not to be adminis- 
tered under the jurisdiction of a Colorado Probate Court. 

4 “Reciprocal”—provided a bank of this state may act in such capacity in the state 
of incorporation of the non-resident trust company. 

5 “Reciprocal”—as in * above except as to court-appointed trustees where the 
appointment would appear to be discretionary. 


6 But may act as testamentary guardian. 
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* But may act as testamentary guardian of an incompetent minor. 

8 But may receive bequests to it as trustee of money or intangible personal property. 
® If named in the Will and approved by the court. 

10 If named in the Will. 

11 If a permit to do business is obtained. 

12 In conjunction with a resident of the state. 

18 Limited to trust companies in conterminous states. 

14 But instances have been reported of a non-resident trust company having been 
appointed. 

15 Limited to trust companies of adjoining or next adjoining States and subject to 
court approval if not named in Will. 

16 If no objection made, court may direct distribution to foreign trustee named in 
Will for administration of assets outside state. 

17 But some districts also require appointment of resident co-fiduciary. 

18 But may qualify to do trust business by deposit of securities or cash and payment 
of annual fee. 

19 Jf named in will or if named by person to whom power of appointing executor 
or trustee was granted in such will 

20 But, opinion to the contrary has been expressed. 

21 Must file surety bond. 











BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 





Drawee Bank May Not Recover Where Payee 
Filled in Blank on Check 


A check for $20,000 and a letter of instructions were re- 
ceived by a federal savings and loan association in Florida. The 
space for the name of the payee was blank but all other parts 
of the check were complete. The letter directed the association 
to fill in its own name as payee and open a savings account for 
the person who had written the letter. Neither that person nor 
the signer of the check were known to the association. The 
association filled in its name as payee and forwarded the check 
to the drawee bank which made payment in the ordinary course 
of events. After $18,000 of the funds had been withdrawn it 
was discovered that the signature of the maker of the check was 
a forgery. The drawee bank reimbursed its customer and sought 
recovery from the association on the ground that the circum- 
stances surrounding the deposit should have alerted the associa- 
tion to the possibility of deception and it therefore had a duty 
to question the validity of the deposit. 


The court ruled in favor of the defendant association on the 
grounds that the association had no duty to the drawee to in- 
vestigate the facts concerning the deposit since no such duty 
was raised merely by the fact that the payee’s name was not 
filled in on the check. Further, although the association was 
obliged to determine whether or not it was validly authorized to 
fill in its name as payee if it were to become a holder in due 
course, it did not have a duty to find out whether or not the 
maker's signature was proper. In this regard the court agreed 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §663. 
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with the author of a Texas Law Review article (18 T.L.R. 502) 
who pointed out that “. . . the presence of blanks does not sug- 
gest that the drawer’s name was a forgery and discovery of the 
forgery while inquiring as to the authority to fill in the blanks 
would be merely fortuitous. Obviously the plaintiff drawee, in 
ignorance of the existence of any blank, placed no reliance on 
the possibility of this chance discovery.” Also the court ruled 
that although the N.I.L. would not protect the association from 
possibility of liability in filling in the blank without proper 
authorization, it did exculpate it from a charge of neglig- 
ence. Riggs National Bank of Washington, D.C. v. Dade Fed- 
eral Savings and Loan Association of Miami, United States 
Court of Appeals, Fifth Circuit, 268 F.2d 951. The opinion 
of the court is as follows: 


JONES, C. J.-The Riggs National Bank of Washington, D.C., the 
appellant here, brought suit against Dade Federal Savings and Loan 
Association of Miami, the appellee here. From the complaint and from 
Dade Federal’s answers to interrogatories propounded by the Riggs 
Bank it appeared that Dade Federal received a letter signed in the 
name of Jose Martucci enclosing a check drawn on the Riggs Bank. 
The check was on a customer's draft form. On the form, originally, 
were blanks for the date, the drawee, the payee, the amount and for the 
signature of the drawer or maker of the check. When received by Dade 
Federal all of the blanks were filled in except the space for the name 
of the payee which was left blank. The instrument was dated July 31, 
1956, was drawn on The Riggs National Bank, Washington, D.C., in 
the amount of $20,000, and in the space for the maker's signature ap- 
peared the name of Margaret Lockett Bonsal. In the letter by which 
this instrument was sent to Dade Federal, the writer stated that he had 
“negotiated a check in the amount of $20,000.00 which is made out 
without the payee’s name so as to facilitate its indorsement and I am 
enclosing it herewith for you to be kind enough to cash same and 
establish a savings account in my name.” Dade Federal inserted its 
name with a rubber stamp in the space for the name of payee. On the 
back of the check Dade Federal typed an endorsement reading: “For 
Deposit Only to Account No. 80848.” Jose Martucci and Margaret 
Lockett Bonsal were both strangers to Dade Federal. The check was 
paid by the Riggs Bank on August 28, 1956. On September 4, 1956, 
Dade Federal received a withdrawal slip from Martucci in the amount 
of $18,000 and, at his request, sent him New York exchange for that 
amount. Thereafter Riggs Bank notified Dade Federal that the pur- 
ported signature of Mrs. Bonsal was a forgery. 
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In its complaint seeking recovery of the amount it had paid out on 
its depositor’s forged check, the Riggs Bank asserted two theories, each 
being set out in a separate count of the complaint. By the first theory, 
set forth in the first count of the complaint, it is asserted that the pre- 
sentment of the forged check under the circumstances present was a re- 
presentation by Dade Federal to the Riggs Bank that Dade Federal had 
dealt with and received the check from Mrs. Bonsal with knowledge 
that the bank would rely upon such representation and pay the check 
and with knowledge that if the bank had been apprised of the facts the 
check would not have been honored. The second theory of the Riggs 
Bank, incorporated in the second count of the complaint, is that the 
manner of the handling of the check by Dade Federal and its failure to 
inform the Riggs Bank of the circumstances rendered it guilty of 
negligence causing the bank to sustain a loss by the payment of the 
forged instrument. The complaint contains a third count claiming that 
there was negligence so gross, flagrant, reckless and careless as to entitle 
the Riggs Bank to punitive damages. Dade Federal filed a motion to 
dismiss the complaint on the ground that it failed to state a cause of 
action. The Riggs Bank propounded interrogatories which Dade Fed- 
eral answered. The district court heard oral argument and gave con- 
sideration to the motion, the interrogatories, the complaint and pro- 
ceedings in the cause. The district court treated the motion to dismiss 
as one for summary judgment as provided by Rule 12(b) Fed.Rules 
Civ.Proc., 28 U.S.C.A., although it did not so state. The motion to dis- 
miss was granted and judgment was entered for Dade Federal. The 
Riggs Bank appealed. More than a month after the notice of appeal 
and designation of the record were filed, Dade Federal lodged in the 
office of the clerk of the district court, and the clerk marked as filed, an 
instrument bearing the caption “Notice of Tendering Funds into the 
Registry of the Court” in which it said that if the instrument was a 
forgery a $2,000 remaining balance to the credit of Martucci should be 
paid to the Riggs Bank and the sum of $2,000 was tendered into the 
registry of the court to be disbursed pursuant to its order. This notice 
is brought before us by an additional designation of Dade Federal. 
We are informed by the brief of the Riggs Bank that it has filed, in the 
district court, a motion to strike the notice. Before us Riggs Bank argues 
that the notice, if it means anything at all, can only mean that Dade 
Federal admits that it owes Riggs Bank $2,000 and, a fortiori, the dis- 
missal of the complaint was improper. 


A bank of deposit is bound, at its peril, to know the signatures of 
its depositors. It cannot, after the payment of a check upon which the 
drawer’s signature is forged, recover the amount paid from a holder for 
value in the absence of a showing of negligence, fraud or bad faith. 
Price v. Neal, 3 Burr. 1854, 97 Eng.Rep. 871; President, Directors & 
Co. of Bank of United States v. State Bank of Georgia, 10 Wheat. 333, 
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23 U.S. 333, 6 L.Ed. 334; United States v. Chase National Bank, 252 U.S. 
485, 40 S.Ct. 361, 64 L.Ed. 675, 10 A.L.R. 1401; 2 Fla.Law & Practice 
582, Banks and Banking § 71; 4 Fla.Jur. 160, Banks and Trust Companies 
§ 69. It has been generally held that Section 62 of the Negotiable Instru- 
ments Law, Fla.Stat.Ann. § 674.64, incorporates the common law rule 
of Price v. Neal. See Beutel’s Brannan Negotiable Instruments, 7th Ed. 
905. It is not contended and could not well be contended that Dade 
Federal was not a holder for value. Bland v. Fidelity Trust Co., 71 
Fla. 499, 71 So. 630, L.R.A.1916F. 209; Railway Express Agency v. Bank 
of Philadelphia, 168 Miss. 279, 150 So. 525. The contentions that Dade 
Federal was guilty of fraud or of negligence may be treated together. 
Unless Dade Federal did something which it was under a duty not 
to do or refrained from doing something which it was under a duty to 
do, and unless its conduct was the cause of the payment of the check 
by the Riggs Bank, it cannot recover and the judgment should be 
affirmed. Central National Bank v. First & Merchants National Bank, 
171 Va. 289, 198 S.E. 883; 6 Zollman, Banks and Banking, 394 et seq., 
§ 4145. 


The Riggs Bank contends that because the check was drawn on a 
customer's draft form and had an unfilled blank space for a payee it was 
decorated with danger signals and placed Dade Federal under a duty 
to investigate. We do not think that the use of a customer’s draft form 
is of itself suggestive of forgery so as to require investigation by one to 
whom such a check is tendered. If, however, such be the case, then 
no less, and perhaps a greater, duty would be imposed upon the Riggs 
Bank which was in a better position than Dade Federal to determine 
whether there was anything so unusual about the particular item as to 
necessitate inquiry and investigation. Whether the omission of the 
name of a payee from the check when it was received by Dade Federal 
imposed upon it any duty of inquiry was involved in Massachusetts 
Bonding & Ins. Co. v. Pittsburg Pipe & Supply Co., 185 S.W.2d 818, 819, 
823, decided in 1940 by the Texas Court of Civil Appeals. This is more 
nearly in point factually than any of the other reported cases. There it 
appeared that Wair desired to buy oil well drilling equipment from 
Futoransky who was an agent for Pittsburg Pipe & Supply Co. at a price 
of $1,500. Wair forged the signature of Vivian Church on a check for 
$2,000 drawn on the First National Bank of Longview. Wair left blank 
the space for the name of the payee and in this blank Futoransky wrote 
“cash”. Futoransky and Wair went together to the bank and received 
payment of the check. Futoransky took $1,500 for the equipment and 
Wair got the balance of $500. On the discovery of the forgery the bank 
made restoration to the account of its depositor and assigned its cause 
of action to its insurer, Massachusetts Bonding & Ins. Co., which brought 
suit against Futoransky’s principal, Pittsburg Pipe & Supply Co. The 
bank’s assignee was permitted to recover on the ground that before fill- 
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ing in the blank left for the payee, Futoransky was under a duty to 
inquire as to the authority given by the ostensible maker to fill up the 
blank. In the Texas Court’s opinion it was said: 


“When Futoransky wrote in the word ‘cash’ in making the 
check appear to be payable to bearer he was put upon inquiry 
as to the authority delegated from Vivian Church to do so. It is 
not asserted that he made any such inquiry. The primary source 
of investigation would, of course, have been Vivian Church, but 
nothing was done in that line. The conclusion is inevitable that 
Futoransky was guilty of negligence as to the drawee. This 
negligence was a positive act of negligence. It consisted in 
altering the instrument so as to make it purport to show that it 
authorized and required the Bank to pay to him the amount 
called for by the check. By his own voluntary act he made the 
instrument a purported completed negotiable instrument. Had 
he pursued the course of investigation suggested by the circum- 
stance it would have almost certainly led to the discovery of the 
forgery or the prevention of the consequences thereof to the Bank.” 
Massachusetts Bonding & Ins. Co. v. Pittsburg Pipe & Supply Co., 
supra. 


This case, says the Riggs Bank, is controlling. It states that it has found 


no case challenging it either directly or indirectly. It might also have 
said that it could find no decided case where the particular holding of 
the Texas case which we here consider has been followed or been given 
judicial approval. The holding of the case was criticized and indirectly 
challenged soon after it was decided in a case note published in 18 Texas 
Law Review 502. After some general criticism of the decision the 


author concludes: 


“Whether the failure to inquire of the supposed drawer as to 
the authority to fill in blanks constitutes negligence on the part 
of the purchaser as to permit recovery by the drawee has appar- 
ently not been decided prior to the instant case. Before the 
N.L.L. there was no duty to inquire as to the authority given to 
fill in blanks in an instrument, Mitchell v. Culver, 7 Cow. 336 
(N.Y.Sup.Ct.1827); Notes (1902) 86 Am.St.Rep. 80, 107; hence 
it seems the taking of such an instrument with blanks would not 
be an act of negligence. Sections 14 and 52(1) of the N.LL. 
change the rule so that the purchaser of an instrument with 
blanks cannot be a holder in due course and is put on inquiry 
as to the authority given to fill them in. Brannan’s Negotiable 
Instruments Law [6th Ed. 1938], § 14, p. 241. But the presence 
of blanks does not suggest that the drawer’s name was a forgery 
and discovery of the forgery while inquiring as to the authority 
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to fill in the blanks would be merely fortuitous. Obviously the 
plaintiff drawee, in ignorance of the existence of any blank, placed 
no reliance on the possibility of this chance discovery.” 







With this conclusion we are in accord. 










Nor do we think that the absence of the name of a payee from the 
instrument when it was received by the payee imposed upon it, under the 
circumstances, a duty to the Riggs Bank to make inquiry as to the 
identity of the person signing the check. The Negotiable Instruments 
Law provides for the filling in of blanks on an incomplete instrument. 
N.L.L. § 14, Fla.Stat.Ann. § 674.16. The provision of the Negotiable 
Instruments Law does not of itself protect Dade Federal from liability 
but does exculpate it from a charge of negligence in filling up the 
blank as directed by Martucci. We see no such suspicious circumstances 
as imposed a duty to inquire upon Dade Federal. 

It is urged that in all cases, whether or not there are suspicious 
circumstances, one who receives a check from a stranger is not a holder 
in good faith unless an inquiry was made as to the identity of the 
presenter. Although the decisions cannot be reconciled, 62 Yale L.J. 
417, 425, we think the better rule is that, in the absence of such circum- 
stances as would put a reasonably prudent person upon inquiry, the 
fact that the instrument was received from a stranger does not establish 
bad faith. Pennington County Bank v. First State Bank, 110 Minn. 263, 
125 N.W. 119, 26 L.R.A.,N.S., 849, 186 Am.St.Rep. 496. Cf. First 
National Bank of Wichita Falls v. First National Bank of Borger, Tex. 
Civ.App., 37 S.W.2d 802. The district court was correct in its determina- 
tion that the Riggs Bank had not shown any ground for shifting to Dade 
Federal the liability which Price v. Neal casts upon drawee banks for 
the payment of forged checks. 

Both parties cite and rely upon Capital City Bank v. Lewis State 
Bank, 148 Fla. 768, 197 So. 528. We do not think the decision bears 
upon the questions in this case. The Riggs Bank argues that Dade 
Federal, by its acts and conduct, became a participant in the forgery. 
We find nothing to sustain this position. The conclusions we have 
reached make it unnecessary to consider or discuss the claim of the 
Riggs Bank for punitive damages. 

The tender into the registry of the district court by Dade Federal 
of the undisbursed sum of $2,000 was ineffectual because this appeal 
had then been taken and the court had lost jurisdiction. But recovery 
of this amount should not be denied the Riggs Bank if the check is, in 
fact, a forgery. Otherwise Dade Federal might be unjustly enriched. 
Because the right of Riggs Bank to receive this amount was not in con- 
troversy either in the district court or before us, costs in both courts 
will be assessed against the Riggs Bank. For further appropriate 
proceedings the judgment of the district court is 
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Reversed and remanded. 

HUTCHESON, Chief Judge. 

I concur in the opinion but think the judgment should be affirmed 
without prejudice to the claim of the Riggs Bank for $2,000. 


Bank Ruled Holder in Due Course Rather Than 
Agent for Collection of Check 


The plaintiff bank advised one of its customers, Walnut 
Cove Motor Company, that some $12,000 of the latter's checks 
had been received by the bank for payment but that the Motor 
Company had only $712 on deposit. The president of the 
Motor Company indicated he would deliver sufficient funds 
to cover the checks on the following day which he did. The 
principal part of his deposit was defendant's check for over 
$11,000 which Motor Company had received for certain auto- 
mobiles it had sold to defendant. Upon receiving these funds 
the bank credited the Motor Company's account and issued its 
own checks in payment for the $12,000 of checks which were 
awaiting payment. 

The defendant subsequently learned that the automobiles 
sold to it by Motor Company had already been mortgaged and 
it therefore stopped payment on its check which had been 
deposited with the plaintiff bank. The bank brought suit against 
defendant, claiming that it was the owner of the check and that 
as an owner and holder in due course, it was entitled to payment. 
The defendant took the position that the bank was not a holder 
in due course, that rather it was only an agent of Motor Com- 
pany to collect the latter's check. It cited the contract between 
Motor Company and the bank, as evidenced by the deposit 
slip, to support its argument. 

The court ruled in favor of the bank. It reasoned that despite 
the deposit slip, it was clearly the intention of the bank and 


NOTE™—For similar decisions see B. L. J. Digest (Fifth Edition) §645. 
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its customer that the bank should become the owner of the 
check. This intention was manifested by the act of the bank 
in completely exhausting the account by employing the pro- 
ceeds of the check. This act constituted the giving of value 
by the bank and since it did not have notice of any infirmity 
in the check, it became a holder in due course. In regard to 
the deposit slip the court pointed out that the bank had waived 
its rights to act only as an agent for collection when it gave 
immediate credit to its customer. At the time of giving such 
credit, the bank took title to the check. State Planters Bank v. 
Courtesy Motors, Inc., Supreme Court of North Carolina, 109 
S.E.2d 189. The opinion of the court is as follows: 


Summary of Findings of Fact. 

Plaintiff is a domestic corporation, with its principal office in Walnut 
Cove, Stokes County, North Carolina. Defendant is a domestic corpora- 
tion engaged in the automobile business, with its principal place of 
business in Charlotte, Mecklenburg County, North Carolina. 

Walnut Cove Motor Company, hereafter called Motor Company, a 
domestic corporation with its principal place of business in Walnut 
Cove, maintained a checking account with plaintiff, and at the close of 
business on 17 October 1957 had a balance in this account of $712.62. 
At the same time plaintiff had received cheques in excess of $12,000 drawn 
on it by Motor Company. On the afternoon of that day, and on the 
following morning, the president of plaintiff advised the president of 
Motor Company that plaintiff had received these cheques of defendant 
in excess of $12,000, and that unless Motor Company delivered sufficient 
money to cover these cheques by one o'clock p. m. on the following day, 
the cheques would be returned dishonored to the forwarding banks for 
lack of sufficient funds to pay them. The president of Motor Company 
on both occasions told the president of plaintiff that he would deliver to 
plaintiff by the close of business the following day money to pay these 
cheques. 

On the morning of 18 October 1957 defendant at its place of business 
in Charlotte bought from Motor Company five new Ford automobiles 
for $11,142.61, and paid for them by its cheque in that amount drawn 
on American Trust Company of Charlotte payable to Motor Company. 
About one o'clock p. m. on the same day the president of Motor Com- 
pany delivered currency and other cheques and this cheque for $11,142.61, 
with the words “Walnut Cove Motor Company, Walnut Cove, North 
Carolina” stamped on the back thereof, with two deposit slips in duplicate, 
to plaintiff. The total amount of the deposit was $11,443.77. The receiv- 
ing teller of plaintiff initialed one of the deposit slips, and returned it to 
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the president of Motor Company. This deposit slip contains the following 
language: “In receiving items for deposit or collection, this Bank acts 
only as depositor’s collecting agent and assumes no responsibility beyond 
the exercise of due care. All items are credited subject to final payment 
in cash or solvent credits. This Bank will not be liable for default or 
negligence of its duly selected correspondents nor for losses in transit, and 
each correspondent so selected shall not be liable except for its own 
negligence. This Bank or its correspondents may send items, directly 
or indirectly, to any bank including the payor, and accept its draft or 
credit as conditional payment in lieu of cash; it may charge back any 
item at any time before final payment, whether returned or not, also 
any item drawn on this Bank not good at close of business on day de- 
posited.” The bank book of Motor Company shows an entry of $11,443.77 
on 18 October 1957. The ledger sheet kept by plaintiff of Motor Com- 
pany’s account shows a deposit of $11,443.77 on 18 October 1957. Solely 
as the result of the delivery of this cheque for $11,142.61, and in reliance 
thereon, plaintiff on the afternoon of that day and on the following 
morning honored and paid the cheques of Motor Company which it 
had on hand at the close of business on 17 October 1957 by the issuance 
of cheques drawn by itself on its account at the Wachovia Bank & Trust 
Company payable to the forwarding banks, thereby exhausting Motor 
Company’s balance of $712.61 and the cheque for $11,142.61. 

The automobiles sold by Motor Company to defendant had been 
mortgaged prior thereto by it to Wachovia Bank & Trust Company in the 
amount of $11,195.29, which mortgages were recorded in the Register 
of Deeds Office for Stokes County during the period 26 August 1957 
through 14 October 1957. Upon learning of these mortgages defendant 
stopped payment of its cheque to Motor Company, and as a result of such 
stop payment order American Trust Company upon presentment of the 
cheque returned it unpaid to plaintiff. 

On 21 October 1957 the president of Motor Company left the State, 
and immediately thereafter Motor Company was placed in receivership. 

Defendant has refused to pay its cheque, though demand for payment 
has been made by plaintiff. 

On other occasions prior to 17 October 1957 Motor Company had 
overdrawn its account with plaintiff, and similar conversations occurred 
as on 17 October 1957 between plaintiff and Motor Company. On 
those occasions upon delivery of cheques payable to Motor Company 
and duly endorsed by it to plaintiff, plaintiff honored the cheques of 
Motor Company then on hand, without waiting for the delivered 
cheques to be honored by the banks upon which they were drawn. 

When the president of Motor Company came into the plaintiff bank 
about one o'clock p. m. on 18 October 1957, as set forth above, the 
president of plaintiff told him that since he had talked with him earlier 
that day additional cheques totaling more than $10,000 drawn by Motor 
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Company on plaintiff had been presented for payment, and that Motor 
Company must deposit sufficient money by noon of the following day 
to pay these cheques, or they would be dishonored. The president of 
Motor Company said he would try to deposit sufficient funds within 
time to pay these additional cheques, but failed to do so, and plaintiff 
dishonored said cheques for lack of sufficient funds of Motor Company 
to pay them. At the close of business on 19 October 1957 Motor Com- 
pany had on deposit with plaintiff $274.35, and thereafter its deposit 
never exceeded $124. 

It was the intention of plaintiff and Motor Company, when defendant’s 
cheque for $11,142.61 payable to Motor Company was duly endorsed 
and delivered by Motor Company to plaintiff, that this cheque would 
become the exclusive property of plaintiff, that title thereto should 
pass unconditionally to plaintiff, that such transaction constituted a 
sale of this cheque to plaintiff for value, and plaintiff became the owner 
thereof. That this cheque for $11,142.61 is complete and regular on its 
face; that plaintiff became the holder and owner of this cheque before it 
was overdue and without notice of any previous dishonor; that plaintiff 
took this cheque in good faith and for value; that this cheque was en- 
dorsed in blank by Motor Company and delivered to plaintiff, and was 
purchased by plaintiff, who at the time had no notice of any infirmity in 
this cheque or defect in the title of Motor Company. 


Conclusions of Law. 

One. Plaintiff is a holder in due course of the cheque for $11,142.61 
made and issued by defendant. 

Two. Defendant is liable to plaintiff for the full amount of this 
cheque for $11,142.61, with interest at 6% per annum from 22 October 
1957. 

Whereupon, the Judge entered judgment that plaintiff have and 
recover from defendant the sum of $11,142.61, with interest at the rate 
of 6% per annum from 22 October 1957 until paid, together with the costs. 

From the judgment defendant appeals. 

Vaughn, Hudson, Ferrell & Carter and Robert G. Stockton, R. M. 
Stockton, Jr., and Norwood Robinson, Winston-Salem, for plaintiff, 
appellee. 

Womble, Carlyle, Sandridge & Rice and Wade M. Gallant, Jr., Win- 
ston-Salem, for defendant, appellant. 

PARKER, J.—Plaintiff alleges that it is the owner and holder in due 
course of the cheque sued on, and entitled to enforce payment of it 
for the full amount against defendant. Defendant stopped payment on 
its cheque for $11,142.61 issued to Motor Company and duly endorsed 
in blank by it, and alleges as a defense of this civil action that plaintiff 
is not the owner and holder in due course of the cheque, but was acting 
only as a collecting agent for Motor Company, against whom defendant 
claims it has a good defense. 
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Pursuant to the provisions of G.S. §§ 1-184, 1—185 the parties waived 
a jury trial. The Judge’s findings of fact are set forth in ten numbered 
paragraphs. His conclusions of law are set forth in two numbered 
paragraphs. Defendant has no assignment of error as to the first eight 
findings of fact. 


Defendant does assign as errors the ninth and tenth findings of fact, 
the two conclusions of law, and the judgment entered. The ninth 
and tenth findings of fact are in substance as follows: It was the 
intention of plaintiff and Motor Company, when defendant’s cheque for 
$11,142.61 payable to Motor Company was duly endorsed and delivered 
by Motor Company to plaintiff, that this cheque would become the ex- 
clusive property of plaintiff, that tithe thereto should pass unconditionally 
to plaintiff, that such transaction constituted a sale of this cheque to 
plaintiff for value, and plaintiff became the owner thereof. That this 
cheque for $11,142.61 is complete and regular on its face; that plaintiff 
became the holder and owner of this cheque before it was overdue and 
without notice of any previous dishonor; that plaintiff took this cheque 
in good faith and for value; that this cheque was endorsed in blank by 
Motor Company and delivered to plaintiff, and was purchased by 
plaintiff, who at the time had no notice of any infirmity in this cheque 
or defect in the title of Motor Company. 


There is evidence in the Record to this effect: At the close of business 
on 17 October 1957 Motor Company had a balance in its account with 
plaintiff in the amount of $712.62. On that day plaintiff had received 
cheques amounting to between $11,000 and $12,000 drawn on it by 
Motor Company. These were cheques Motor Company had mailed 
from Wanlut Cove. Correspondent banks had mailed these cheques to 
plaintiff. The president of plaintiff at the close of business that day 
saw the president of Motor Company, and told him if plaintiff honored 
these cheques, Motor Company would be overdrawn between $11,000 
and $12,000. The president of Motor Company asked him how long 
hé would give him to get the money. He replied until 12:30 p. m. the 
following day, when plaintiff had to pay the cheques or return them. 
The next morning the president of Motor Company said to the president 
of plaintiff: “I have got the money in sight, and I have made all arrange- 
ments, and I will have the money here by 12:30 like you demanded it.” 
About one o'clock p. m. on 18 October 1957 Motor Company deposited 
with plaintiff the cheque for $11,142.61 issued and dated that day by 
defendant to Motor Company as payee, duly endorsed in blank by it 
as payee, and received a deposit slip reciting, among other things, that 
“in receiving items for deposit or collection, this Bank acts only as 
depositor’s collecting agent.” This cheque is negotiable in form and 
regular and complete on its face. All of the proceeds of this cheque 
for $11,142.61 were used by plaintiff to pay cheques of Motor Company 
drawn on it, and which were on hand on the morning of 18 October 1957. 
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When the president of Motor Company deposited this cheque about one 
o'clock p. m. on 18 October 1957, the president of plaintiff told him 
additional cheques of Motor Company totaling about $10,000 had come 
in. Plaintiff returned these additional cheques unpaid for lack of funds to 
pay them. The inference frem this evidence is permissible, if not 
demanded, that at the time this cheque for $11,142.61 was negotiated 
to plaintiff, it took it in good faith, and had no notice of any infirmity 
in the instrument, or defect in the title of Motor Company. On 21 
October 1957 defendant learned that Wachovia Bank & Trust Company 
had mortgages totaling $11,195.29 on the Ford automobiles it bought 
from Motor Company, and stopped payment on its cheque for $11,142.61 
issued to Motor Company as payee. On 22 or 23 October 1957 plaintiff 
received notice that payment of this cheque had been stopped. 


The real determinative question presented to the Trial Judge was 
whether plaintiff is the owner or a collecting agent of this cheque of 
$11,142.61. The deposit contract is a matter about which plaintiff and 
Motor Company had a legal right to make their own contract, so long 
as the rights of third parties are not injuriously affected, and it is not con- 
trary to law or public policy. Clark v. Butts, 240 N.C. 709, 83 S.E.2d 
885; 7 Am.Jur., Banks, Section 442. What the contract between them is 
with respect to the title of this cheque depends on their intention to be 
determined as a fact from the evidence. Worth Co. v. International 
Sugar Feed No. 2 Co., 172 N.C. 335, 90 S.E. 295; Sterling Mills v. Saginaw 
Milling Co., 184 N.C. 461, 114 S.E. 756; Denton v. Shenandoah Milling 
Co., 205 N.C. 77, 170 S.E. 107; 9 C.J.S. Banks and Banking § 221, p. 478. 
“Such intention must, however, be determined as of the date when the 
deposit is made, and not in the light of subsequent events.” 7 Am.Jur., 
Banks, p. 319. “The heart of a contract is the intention of the parties.” 
Jones v. Palace Realty Co., 226 N.C. 303, 37 S.E.2d 906, 907. 


There can be no doubt about the fact that Motor Company and 
plaintiff intended, when this cheque for $11,142.61 was deposited, that 
the entire proceeds of the cheque should be used by plaintiff immediately 
upon deposit to pay the cheques of Motor Company, which plaintiff 
had received the day before from correspondent banks, and had no funds 
on deposit of Motor Company to pay, and it was so used. All the 
evidence plainly shows that Motor Company had no funds against 
which defendant’s cheque could be charged back, if it was dishonored 
or payment upon it stopped. This cheque was for $11,142.61, and Motor 
Company at the close of business on 19 October 1957 had on deposit 
with plaintiff $274.35, and thereafter its deposit never exceeded $124. 

Although the overwhelming majority of the courts have held that the 
mere crediting of the proceeds of a cheque to the account of its depositor 
will not, without more, make the bank a holder in due course of the 
cheque, it has been held or stated by a large majority of the courts 
that when the bank permits its depositor to withdraw completely or 
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otherwise completely employ the proceeds of the cheque deposited in 
advance of collection and prior to receipt of any notice that payment 
of the cheque has been stopped or that there is any infirmity in the cheque 
or defect in the title of the person negotiating it, the bank of deposit, in 
the absence of an agreement to the contrary, has given value for the 
cheque, and is the owner of it and a holder in due course. Bank v. 
MeNair, 114 N.C. 335, 19 S.E. 361; Latham v. Spragins, 162 N.C. 404 
78 S.E. 282; Standard Trust Co. of New York v. Commercial Nat. Bank, 
166 N.C. 112, 81 S.E. 1074; Franklin Nat. Bank v. Roberts Bros. Co., 168 
N.C. 473, 84 S.E. 706; Ledwell v. Shenandoah Milling Co., 215 N.C. 371, 
1 S.E.2d 841; Lowrance Motor Co. v. First Nat. Bank, 5 Cir., 238 F.2d 
625, 59 A.L.R.2d 1164; 9 C.J.S. Banks and Banking § 221, pp. 474-475; 
10 C.J.S. Bills and Notes § 316b; 8 Am.Jur., Bills and Notes, Section 442; 
7 Am.Jur., Banks, Section 452; Annotation 59 A.L.R.2d pp. 1181—1184. 


G.S. § 25-31 provides that “where value has at any time been given 
for the instrument the holder is deemed a holder for value in respect to all 
parties who became such prior to that time.” In Bank of Sutton v. 
Skidmore, 113 W.Va. 25, 167 S.E. 144, 146, the Court said in respect to a 
statute similar to G.S. § 25-31: “This rule also antedates the N. I. L. 
Lord Ellenborough said in 1807 that when paper was left with a banker 
for collection, he became an agent, but ‘If the banker discount the bill or 
advance money upon the credit of it that alters the case; he then acquires 
the entire property in it, or has a lien on it pro tanto for his services (sic). 
Giles v. Perkins, 9 East, 12, 14.” In our copy of English Reports, Full 
Reprint, 108, p. 477, 478, (King’s Bench Book 32), the last word in the 
quotation from Giles v. Perkins reads advance instead of services. 


Defendant contends that the notice upon the deposit slip received by 
Motor Company, when it deposited the $11,142.61 cheque, reciting 
that plaintiff acts as a collecting agent in receiving this cheque, and that 
the cheque is credited to Motor Company’s account subject to final pay- 
ment in cash or solvent credits, prevents the passing of title of this cheque 
to plaintiff. 

The bank may waive such a provision. 7 Am.Jur., Banks, p. 326. In 
Ledwell v. Shenandoah Milling Co., supra [215 N.C. 371, 1 S.E.2d 844], 
there were similar recitals in the deposit slip. The Court in awarding a 
new trial said: “Under the evidence in this cause it clearly appears that 
the draft in question was originally deposited with the appellant under a 
written agreement that the bank was to act as collector. This agreement 
being in writing, it is not subject to contradiction by proof that another 
and a different agreement was in fact at the time made. There is, 
however, evidence offered by the appellant from which a jury might 
permissibly draw the conclusion that after the proceeds of this draft were 
deposited in the appellant bank they were drawn against by the depositor 
and the checks were honored by the bank, and that in fact, the proceeds 
of the draft were actually paid to the depositor . . . . Upon a consideration 
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of the authorities on the subject, we are of the opinion that the appellant 
has offered sufficient evidence to require the submission of this cause 
to a jury on the question as to whether the original agreement that the 
bank should act as collector only was thereafter waived.” 


In the instant case it clearly appears from the evidence that when 
the $11,142.61 cheque was deposited with plaintiff the agreement between 
Motor Company and plaintiff was that all of the proceeds from it were to 
be used to pay cheques of Motor Company which plaintiff had received 
the day before, and which Motor Company had no funds on deposit to 
pay, and were so used, and that Motor Company and plaintiff used the 
standard form of a deposit slip. Regardless of formal statements on a 
deposit slip such as that deposits are accepted for collection only, or that 
items are credited conditionally, or are subject to final payment, if the 
facts and circumstances surrounding the making of the deposit indicate 
at the time it was made it was the actual agreement and intention of the 
parties that thé depositor might withdraw completely the deposit, or 
otherwise completely employ it, and he does so, the title to the item 
deposited thereupon passes to the bank. Lowrance Motor Co. v. First 
Nat. Bank, supra; McAuley v. Morris Plan Bank of Virginia, 155 Va. 777, 
156 S.E. 418; 9 C.J.S. Banks and Banking § 221 pp. 475—476; Annota- 
tions: 99 A.L.R. 497, 59 A.L.R.2d 1181, 1187. “The more recent cases, 
however, do not regard such statements as conclusive upon the question 
of title; they take the position that they should be considered in determin- 
ing whether the parties intended that title to commercial paper should 
pass to the bank, but they yield to the actual agreement of the parties as 
evidenced by a course of conduct or otherwise.” 7 Am.Jur., Banks, p. 
826. See Universal C. I. T. Credit Corp. v. Guaranty Bank & Trust Co., 
D.C.1958, 161 F.Supp. 790. 

Considering the facts and attendant circumstances surrounding the 
making of the deposit of the cheque sued on and the use made of the en- 
tire proceeds of this cheque, and the recitals in the deposit slip, it was 
an issue of fact for the Trial Judge to determine, a jury trial having been 
waived, as to whether plaintiff and Motor Company intended by the 
actual agreement between them, when the cheque was deposited, that 
title to the cheque sued on should pass to plaintiff, or that plaintiff should 
receive the cheque as a collecting agent. 

There is substantial competent evidence in the Record to support the 
Court’s findings of fact numbered nine and ten. Such being the case, 
these findings of fact are as binding as the verdict of a jury, and are 
conclusive on appeal. State ex rel. North Carolina Milk Commission v. 
Galloway, 249 N.C. 658, 107 S.E.2d 631; St. George v. Hanson, 239 N.C. 
259, 78 S.E.2d 885. 

First-Citizens Bank & Trust Co. of Dunn v. Raynor, 243 N.C. 417, 
90 S.E.2d 894, relied on by defendant, is distinguishable. In that case the 
bank was not a holder in due course of the cheque sued on, and further 
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the evidence was susceptible of only one construction, and that was 
that the bank received the cheque as an agent for collection. 

The findings of fact support the first conclusion of law that plaintiff 
is a holder in due course of the cheque for $11,142.61. G.S. § 25-58. 


Subject to certain limitations, e.g., when a negotiable instrument is 
declared void by statute, legal incapacity to contract, fraud in the factum, 
which are not relevant to the case sub judice, the rule under the law 
merchant and also under the Uniform Negotiable Instruments Act is 
that a bona fide holder of a negotiable instrument in due course holds 
a title valid as against all the world. Reddick v. Jones, 28 N.C. 107; 
Glenn v. Farmers’ Bank, 70 N.C. 191; Ward v. Sugg, 113 N.C. 489, 18 S.E. 
717, 24 L.R.A. 280; Planters’ Bank & Trust Co. v. Felton, 188 N.C. 384, 
391—392, 124 S.E. 849, 854; M. & J. Finance Corporation v. Rinehardt, 
216 N.C. 380, 5 S.E.2d 138; 10 C.J.S. Bills and Notes, §§ 482, 499(b), 
503, 506(a), (b), (c) and (d); 8 Am.Jur., Bills and Notes, Section 355. 

As plaintiff is a holder in due course under our Negotiable Instruments 
Act of this cheque for $11,142.61, it holds the cheque free from any 
defect of title of Motor Company and free from any defense available to 
defendant against Motor Company, and may enforce payment of the 
cheque for the full amount against defendant. G.S. § 25-63; Federal 
Reserve Bank of Richhmond, Va. v. Atmore, 200 N.C. 487, 157 S.E. 129; 
Branch Banking & Trust Co. v. Boykin, 192 N.C. 262, 134 S.E. 643; 
American Nat. Bank v. Starkey, 190 N.C. 867, 129 S.E. 727; 8 Am.Jur., 
Bills and Notes, Sections 355, 356. For a similar statement of the law 
by this Court under the law merchant see: Reddick v. Jones, supra; 
Glenn v. Farmers, Bank, supra; Ward v. Sugg, supra; Planters’ Bank & 
Trust Co. v. Felton, supra. 

The findings of fact support the second conclusion of law that defend- 
ant is liable to plaintiff for the full amount of this cheque for $11,142.61, 
with interest. 

The findings of fact are sufficient to support the conclusions of law, 
and the judgment based thereon. Southern Box & Lumber Co. v. Home 
Chair Co., 250 N.C. 71, 108 S.E.2d 70; Woody v. Barnett, 239 N.C. 420, 
79 S.E.2d 789. 

All defendant’s assignments of error are overruled. The judgment 
below is 


Affirmed. 
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Punitive Damages Awarded for Bank’s Wrongful 
Retention of Check Proceeds 


An interesting contract and punitive damages decision has 
been handed down by a St. Louis appellate court. A bank 
depositor was apparently in financial difficulty and had, accord- 
ing to the bank, overdrawn its account for some $3,600. In 
the course of attempting to learn the facts concerning his client's 
predicament, the depositor’s attorney wrote the bank and en- 
closed his own check for the disputed amount. The letter 
indicated the check was to be placed in an account for the 
attorney which was to constitute security for the bank. The 
bank in turn was to furnish the attorney with his client’s can- 
celled checks and statements so that he could determine the 
status of the client's affairs. 


Without the attorney's knowledge or consent the bank took 
the check to the bank on which it was drawn and received in 
exchange that bank’s cashier’s check. It then wrote the attor- 
ney and explained that the arrangement he suggested was satis- 
factory to the bank if the attorney would rewrite the letter in- 
dicating that the funds in the account he proposed could be 
applied to the client’s overdraft by a certain date. The attorney 
replied that such an amendment was not satisfactory to him and 
requested that the bank return his check. The bank apparently 
ignored this letter and refused to make reimbursement. The 
attorney brought suit for conversion of his funds and for the 
wrongful withholding of money to which he was entitled. He 
also requested punitive damages and attorney's fees. The lower 
court ruled against the bank on all three counts and the bank 
appealed. 


The appellate court agreed with the lower court and ruled 
that the attorney was entitled to damages of over $5,000, in- 
cluding $1,000 in punitive damages. It reasoned that, despite 
the bank’s claim to the contrary, the bank had not accepted the 
offer of the attorney. This was clear from the bank's own letter 
suggesting a substantial change in the attorney's offer. After 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) §361. 
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concluding that the bank had wrongfully retained the check 
and had wrongfully used the proceeds of the check, the court 
indicated rather strong feeling on the subject of the bank’s 
conduct. In assessing punitive damages it stated that: “It 
would be difficult to find precedent for a case containing more 
of the elements of malice required for the assessment of exem- 
plary damages.” Bennett v. Tower Grove Bank & Trust Com- 
pany, St. Louis Court of Appeals, 325 S.W.2d 42. The opinion 
of the court is as follows: 


SAMUEL A. DEW, Special Commissioner.—The respondent (plain- 
tiff) sued the appellant and the defendant Mutual Bank & Trust Com- 
pany, banking corporations, to recover for what he denominated as a 
conversion of respondent’s check and proceeds thereof, and for punitive 
damages, interest and attorneys’ fees. The case was tried without a 
jury. The court gave judgment for respondent and against appellant in 
the principal sum of $3,650, accrued interest in the amount of $408.50, 
and punitive damages $1,000, a total of $5,058.50, plus costs. From 
that judgment this appeal is taken. The court further found the issues 
in favor of the defendant Mutual Bank & Trust Company, from which 
ruling and judgment no appeal was taken. 


The respondent has filed a motion in this court to dismiss the appeal 
on the ground that appellant has failed to make a fair and impartial 
statement of the facts in its brief, as provided by the rules of court. 
This court deferred action on this motion to await consideration of the 
whole case after submission. The motion does not specify the matters 
complained of nor is it accompanied by any suggestions in its support. 
The facts of this case, mostly undisputed, consist very largely of cor- 
respondence and other documentary evidence set forth in whole or 
in substance in the statement. We believe the statement was substantially 
in compliance with Supreme Court Rule 1.08(a) (2), (b), 42 V.A.M.S. 
The motion to dismiss the appeal is overruled. 


The undisputed evidence is that the respondent is a practicing at- 
torney, residing in St. Louis County, Missouri. At all times in question 
he represented Laurel Francis Stewart, who conducted business under 
the name of the Stewart Auto Body Company. Stewart was laboring 
under financial difficulties and was threatened with bankruptcy. The 
appellant was pressing Stewart for payment of $3,634.42, which amount 
appellant claimed he, as a depositor, had overdrawn his account. On 
account of the recent death of Stewart’s bookkeeper, respondent believed 
his client’s accounts were in an uncertain state and felt that an investiga- 
tion might save him from bankruptcy. He desired an inspection of 
Stewart’s canceled checks and records at the appellant bank. He 
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indicated to appellant that he might possibly be willing to furnish his 
own personal security for appellant’s claim against Stewart, pending such 
investigation. 

Pursuing the suggestion of respondent’s personal security for its claim 
against Stewart, appellant wrete respondent on July 26, 1956, referring 
to a proposed agreement enclosed, which appellant requested respondent 
to examine and, if approved, to sign and return to appellant with his 
check. The proposed agreement was enclosed and called for a remit- 
tance of respondent’s check to appellant to be used to open an account at 
the appellant’s bank in respondent’s name in the sum of $3,634.42, 
which deposit account would not be subject to withdrawal by any person 
pending the agreement; opportunity to be afforded respondent to satisy 
himself as to the correctness of the Stewart account, but that at the 
expiration of four months from date, appellant to have the absolute right 
to apply respondent’s account to the Stewart overdraft; that no adjust- 
ments were to be made in the Stewart account unless it be determined by 
appellant to its satisfaction that the overdraft was in a lesser amount. 


The above proposed agreement was rejected by the respondent. 
However, on July 31, 1956, respondent drew his personal check on his 
own bank, defendant Mutual Bank & Trust Company, for $3,650, payable 
to the appellant, containing on its reverse side the following typewritten 
words: “For deposit to the account of R. Shad Bennett in conformity 
with concurrent letter directing said deposit.” This check he enclosed 
and mailed to appellant in a letter written by him and dated August 1, 
1956. The letter was as follows: 

“August 1, 1956 

“Tower Grove Bank and Trust Co. 

“Grand Blvd. and Hartford Street 

“St. Louis, Missouri 

“Re: R. Shad Bennett Account: 
$3650.00 

“Re: Stewart Auto Body Company 
Over-draft 


“Gentlemen: 

“Enclosed find check in the above named sum which you may 
place to my account and send me receipt therefor if the following 
conditions are acceptable to you. 

“It is understood and agreed by the undersigned that this 
account may be held as security for any overdraft in the Stewart 
Auto Body account. 

“That the undersigned shall have the same privilege to audit 
and question the accuracy of the accounts that the Stewart Auto 
Body Company, or the representatives of the Bankrupt Court 
would have to audit the same account, provided; however, that 
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the undersigned shall specify the items of the account that he 
challenges on or before December 1, 1956. 

“The undersigned further agrees that the account of R. Shad 
Bennett shall be held frozen or otherwise made secure until 
the determination of the accuracy of the Stewart Auto Body 
Company account is completed. 

“If these terms and conditions are agreeable to you, place the 
enclosed check to my account and return to me all the canceled 
checks and statements that are now due the Stewart Auto Body. 

“If these conditions are not satisfactory, return the enclosed 
check to me and proceed as you deem advisable. 


“Yours very truly, 

“R. Shad Bennett, Atty. 
“RSB/mg 
Encl.” 


Admittedly the above letter and check from respondent were received 
by appellant the next day, August 2, 1956. Promptly, upon receipt, the 
vice-president of appellant endorsed respondent’s check “Pay in Cashier’s 
check. Endorsement Guaranteed. Tower Grove Bank & Trust Co. 
(Signed) E. Von Doersten, Vice-President”. He then took it to 
respondent’s bank on the same day and obtained in its stead a cashier’s 
check for the same amount, payable to the appellant, with nothing 
shown on the cashier’s check to identify the transaction involved except 
the notice made thereon by the defendant Mutual Bank & Trust 
Company, reading: “Remitter, R. Shad Bennett.” Respondent’s personal 
account at the defendant Mutual Bank & Trust Company, (to which 
which respondent was in no way indebted) was thereupon promptly 
charged with his check for $3,650, all without his knowledge. 

On the evening of the same day, August 2, 1956, after appellant 
had negotiated respondent’s check and had obtained in lieu thereof 
the described cashier’s check, appellant’s vice-president mailed a letter 
to respondent as follows: 

“August 2, 1956 

“Mr. R. Shad Bennett, Attorney 

“1800 Grant Road 

“Webster Groves 19, Missouri 


“Dear Mr. Bennett: 

“We have your letter of August Ist, and it will be agreeable 
except for the fourth paragraph. 

“If you will put a comma after the word completed and add 
“provided however, it is agreed that the bank shall make appli- 
cation of the amounts due on the over-draft of the Stewart Auto 
Body Company account in any event by December 1, 1956.’ 

“If you will be good enough to have your stenographer rewrite 
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this letter adding that part therein, we will accept the letter as 
written. Sample copy of the letter intact is enclosed. 


“With kindest regards, I am 
“Very truly yours, 
“s/ E. Von Doersten 
“Vice President and Treasurer 
“EVD:s 


enc. 


Enclosed with appellant’s above letter of August 2, 1956, was an 
unsigned rewrite of respondent's letter of August 1, 1956, (including even 
the date), setting forth the same conditions under which the check 
might be used, except that there was added to the fourth paragraph 
the insert proposed in appellant’s accompanying letter, above quoted. 

Respondent, unaware that his check had already been cashed at his 
bank and exchanged for a cashier’s check, replied August 6, 1956, as 
follows: 

“August 6, 1956 

“Tower Grove Bank & Trust Co. 

“Grand and Chippewa 

“St. Louis, Missouri 

“Re: Account, R. Shad Bennett $3650 
“Re: Stewart Auto Body account 


“Gentlemen: 


“Your proposition relative to transferring my account to the 
Stewart Auto Body account on December 1, regardless of my 
disputing the accuracy of your computations, is wholly un- 
acceptable and you will please return my check. 


“Yours very truly, 
“R. Shad Bennett, Atty. 
“RSB:gp,.” 


Appellant ignored the last above quoted letter. On November 28, 
1956, respondent, having learned that his check had been cashed and 
charged to his account and that his bank had issued a cashier’s check 
to appellant therefor, wrote to defendant Mutual Bank & Trust Company, 
demanding that it stop payment immediately upon the cashier’s check. 
This request was likewise ignored. Thereupon, on November 29, 1956, 
respondent wrote appellant that unless the cashier’s check was returned to 
his account at his bank or the sum thereof was paid to respondent 
directly within five days, proceedings would be brought for “wrongful 
withholding” and “unlawful misappropriation” of same, plus damages, 
interest and other liability arising out of the misappropriation of his 
check. 
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This last communication was also disregarded by appellant, which, 
on the contrary, on December 4, 1956, endorsed and cashed the cashier’s 
check at respondent’s bank and appropriated the entire proceeds 
thereof. This suit was thereafter instituted on January 18, 1956. 


The appellant's first point is that the court erred in finding the issues 
against it and in respondent’s favor for the reason that the evidence 
showed it had unconditionally accepted respondent's offer contained 
in his letter of August 1, 1956, and was lawfully entitled to the possession 
of the fund represented by the check for the purpose stated in respond- 
ent’s letter accompanying it. 


It is difficult to give serious consideration to appellant’s contention 
that it unconditionally accepted respondent’s written terms for the 
retention and use of his check. This defense is urged in the very face 
of appellant’s own letter of August 2, 1956, after it had negotiated 
respondent’s check without his knowledge, in which letter it pointed 
out in what respect it did not agree with the terms stipulated by respond- 
ent, and requested a precise and material alteration, stating that if that 
were done. “We will accept the letter as written.” Appellant, of course, 
did not return the respondent's check pending the requested alteration 
of the contract for the reason that it had already surrendered the check 
and cashed it at respondent’s bank without his knowledge. 


Appellant advances the theory that respondent’s “offer” called only 
for performance as evidence of acceptance; that appellant’s request for 
an amended agreement could not change the effect of actual performance; 
that no further notice of acceptance was required. Appellant further 
insists that the purpose was to secure the Stewart account, and that there 
was no substantial difference between holding respondent’s check or 
frozen account, and holding a cashier’s check for which it was exchanged. 
Appellant declares that its demand for an amended agreement on 
respondent's part must be considered as a mere “abortive” attempt to alter 
or modify an existing agreement. Citations are supplied by appellant 
on the subject of notice of acceptance of an offer by performance, and 
on the subject of abortive attempts to alter contracts. 


Respondent was not indebted in any way to the appellant. Stewart, 
its depositor, was the debtor. For the mere limited privilege of examining 
the canceled checks and statements pertaining to Stewart’s account, 
respondent personally volunteered to secure appellant’s claim for 
Stewart’s over-draft, but only upon the express conditions set forth in 
the letter accompanying respondent’s check for $3,650. A condition 
of that agreement was to return the check if the agreement was not 
satisfactory. The appellant was only entitled to retain the check under 
the plain terms so specified. It did not accept the proferred terms, nor 
did it return the check or its proceeds, nor did it open a deposit account in 
respondent’s name, but negotiated the check while seeking a more 
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favorable agreement, and finally cashed the cashier's check, appropriat- 
ing its proceeds to its own use. 


In discussing the elements of a binding contract, it was said in 
Dobbins v. City Bond & Mortgage Company, 343 Mo. 1001, 124 S.W.2d 
1111, 1116: “The parties must have a distinct intention, common to both, 
and without doubt or difference. Unless all the parties understand alike 
there can be no assent and therefore no contract. Both 
parties must assent to the same thing in the same sense and their minds 
must meet as to all the terms. If any portion of the proposed terms 
is not settled, or no mode is agreed upon by which it may be settled, 
there is no agreement. Huttig v. Brennan, 328 Mo. 471, 41 S.W.2d 1054; 
13 C.J. 263, par. 48.” The law was succinctly stated as follows in 
Cottonseed Delinting Corp. v. Roberts Bros., Inc., Mo., 218 S.W.2d 
592, 594: “It is fundamental that, to have a contract, there must be a 
meeting of the minds of the parties, so there must be both a definite 
offer and an unequivocal acceptance. (citations).” See, also, Brown 
v. Childers, Mo.Ap., 254 S.W.2d 275, 281; Williston on Contracts, Vol. 
1, Section 45, page 131; 12 Am.Jur., Contracts, Section 23, page 519. 


There was no valid counter-offer made by appellant, as contended, 
even though “abortive” as appellant concedes. At the time it proposed 
an alteration of the conditions authorizing it to retain and deposit 
respondent’s check, appellant had already, without respondent’s know- 
ledge, parted with it in exchange for an unconditional, negotiable 
cashier’s check payable to itself. It would serve no purpose to discuss 
the numerous authorities cited by appellant on its erroneous concept 
of the legal issues involved under this point. The court was correct in 
finding the issues in respondent’s favor. 


Appellant next contends that the court erred in finding that there was 
a conversion of respondent’s check to its own use, and that he was 
entitled to actual and punitive damages. Appellant again relies on his 
theory that the evidence did not prove that it had rejected respondent's 
offer; that it received and treated the check as intended and authorized 
by respondent. We have fully considered and disapproved that theory 
under Point I. 


Appellant further argues that a relationship of debtor and creditor 
arose between it and respondent, as between a bank and its depositor. 
On that premise it cites authorities to the effect that under the relation- 
ship of bank and depositor, money deposited loses its identity and cannot 
be the subject of conversion. Here again, the appellant’s failure to 
receive, retain and deposit the check on the conditions stipulated by 
the respondent, prevented any legal relationship of bank and depositor 
from ever coming into existence. 


Appellant cites and relies on three cases decided by this court: 
In United States Fidelity & Guaranty Co. v. Mississippi Valley Trust 
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Co., Mo.App., 153 S.W.2d 752, 757, the individual who misappropriated 
trust funds had a personal deposit in the defendant bank and, as guardian 
of the estate of two minors also maintained a guardianship account in the 
same bank. Upon receipt of a large check payable to him as guardian, 
he endorsed it and deposited it in his individual account. The surety 
on his bond sued the bank for the amount alleged to have been converted 
by the guardian, on the theory that it aided and abetted the conversion 
of the plaintiffs funds. The court construed the action rather as one for 
money had and received which, the court said, was an action in 
assumpsit, which the court said was an action “. . . on a contract implied 
by law and for a consideration received, as distinguished from a suit for 
tort or for the breach of an express contract.” Thereupon, on the prin- 
ciple that the relationship between a depositor and a bank is that of 
debtor and creditor, the court held that a deposit in a bank is in the 
nature of a loan to the bank whether imposed with a trust or not, 
“,.. provided the act of depositing is no misappropriation of the fund.” 
The court said that if the action were treated as a common law action 
for conversion, it would not lie to recover the proceeds of the check. 
The court pointed out (153 S.W.2d at page 757) that the check was 
negotiable; that the bank did not benefit by the deposit being in one 
account instead of another; that the bank had no knowledge of the mis- 
appropriation and there was no charge of bad faith on the part of the 
bank. 


In R. H. Kobusch Furniture & Carpet Co. v. Loewenberg, 194 
Mo.App. 551, 185 S.W. 747, a vice president with authority to draw 
checks to pay the obligations of his employer, including his own salary, 
was charged with having drawn a check on the plaintiff's account for 
more money than was due him for salary and with converting the 
balance to his own use. No part of the balance sought was set apart 
or marked or identified from other money. There was no evidence that 
the check was entrusted to the defendant for any particular purpose. 
The court ruled that the case was one rather for money had and received, 
or in assumpsit, and that trover or conversion lies only to recover 
specific property. 

Under the authority of the Kobusch case, supra, the decision in 
Anderson Electric Car Co. v. Savings Trust Co., 201 Mo.App. 400, 212 
S.W. 60, was rendered. In that case it was alleged that the plaintiff was 
the owner of a certain check payable to it and that “. . . defendant 
came into possession of the check ‘as a trust company’,” endorsed it and 
appropriated the proceeds to its own usé and benefit. Neither the 
pleadings nor the opinion in the case disclosed any of the facts or cir- 
cumstances under which the defendant “came into possession” of the 
check. Citing the Kobusch case, supra, the court held the suit was for 
conversion, not for the check, but for the money charged to have been 
collected on it; that mere failure to return money would not be a 
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technical conversion, but rather ground for an action for money had and 
received, 

In United States Fidelity & Guaranty Co. v. Mississippi Valley Trust 
Co., supra, the suit was plainly to recover money paid out to a 
depositor who deposited it in another account in the same bank. The 
relationship of bank and depositor existed; no benefit accrued to the 
bank by the transfer of funds from one account to another, and the 
act of depositing in neither account was evidence of knowledge on the 
part of the bank of any misappropriation. Such facts, of course, are 
distinguished from the evidence in the instant case. 

In the R. H. Kobusch Furniture & Carpet case, supra, the employee 
had the authority to draw checks on his employer's account and to dis- 
burse the proceeds in payment of the firm’s obligations, including his own 
salary. The excess wrongfully withdrawn and kept by the defendant 
lost its identity. It is evident that the gist of the case was a claim to such 
part of the proceeds of the check as exceeded the amount owing to 
the defendant, rather than a proceeding to recover the check or its value. 

The court held in the Anderson case, supra, that it was a suit to 
recover, not the check involved, but its proceeds, but the circumstances 
under which the bank obtained possession of the check are not disclosed. 

The gist of the case at bar is that while appellant was given tem- 
porary possession of respondent’s check pending appellant's prompt 
decision whether to retain and use it on the terms specified or to 
return it at once, the appellant declined to accept such terms, but 
nevertheless, assumed full control and dominion over the check and 
disposed of it to the respondent’s damage in the full amount of the check. 
Upon demand, appellant failed to return the check, failed to surrender 
the cashier's check for which it had exchanged it, and used the value 
of both for its own purposes. 

It was said in Kansas City Casualty Co. v. Westport Ave. Bank, 191 
Mo.App. 287, 177 S.W. 1092, 1098: “A conversion is ‘any distinct act of 
dominion wrongfully exerted over one’s property, in denial of his right, 
or inconsistent with it’. 2 Cooley on Torts, 859. Personal property, as 
understood in these definitions, includes choses in action, such as notes, 
bills, checks, and other representatives of value; for a representative of 
value is itself a thing of value .... And the measure of damages is prima 
facie the face value of the paper converted. (citations).” 

It is said in Knipper v. Blumenthal, 107 Mo. 665, 18 S.W. 28, 24: 
“Here the plaintiff alleges, and the evidence shows, a conversion by 
defendant’s intestate of the proceeds of the notes. A lengthy argument 
is made that this is an action of trover, and it is sought to apply to it the 
old technical rules of practice in regard to that form of action. In our 
state we have but one form of action, and the plaintiff is simply required 
to make a concise statement of the facts upon which he seeks to recover. 
The plaintiff in the case at bar stated facts which, if true, entitled her to 
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the relief she asked. Upon proper instructions, the jury found the 
facts thus alleged to be true, and we therefore think the judgment ought 
to be affirmed, which is accordingly done.” 

Whether or not the parties in the instant case considered this cause of 
action to be one for conversion of his check or for recovery of the proceeds 
thereof, is not determinative of the palintiff’s right to recover. “Plain- 
tiff is not bound by the designation of its case as being one in the 
nature of a bill of interpleader. The case is whatever the pleadings and 
the facts make it, regardless of what name plaintiff gave it.” W. A. Ross 
Const. Co. v. Chiles, 344 Mo. 1084, 130 S.W.2d 524. 


In McCafferty v. Clay, Mo.App., 18 S.W.2d 569, 571, this court 
recognized that: “The legal character of a pleading or paper filed in a 
case should be determined from its substance and effect, and not from its 
name”, citing Calman v. Cox, Mo.App., 296 S.W. 845. 


We conclude, as did the trial court, that under the facts in evidence 
and under the law, the respondent pleaded and proved an action for the 
relief prayed. See Good Roads Machinery Co. v. Broadway Bank, 
Mo.App., 267 S.W. 40. The plain fact is that the respondent’s check 
was wrongfully retained, wrongfully negotiated for a cashier's check, 
which was wrongfully cashed and the proceeds thereof wrongfully used 
by the appellant for its own benefit. For such unlawful conduct the 
measure of damages is the amount of the check so retained and used. 
Good Roads Machinery Co. v. Broadway Bank, supra. 

The appellant asserts that the court erred in allowing punitive 
damages to the respondent. It claims that the evidence showed a course 
of good faith on its part “predicated upon its prompt overt acceptance 
of Bennett’s offer.” As we have pointed out the uncontradicted evidence 
shows otherwise. The appellant knew when it negotiated respondent's 
check that it had not accepted the conditions on which it was given 
possession; it knew when it later wrote to respondent that whether or not 
respondent would accept the suggested changes in the terms, which he 
refused, that it could not possibly return the check, it having already 
lost control over it by sending it to respondent’s bank in exchange for a 
negotiable cashier's check. It knew that the respondent was unaware 
that his check had already been cleared and collected from his own 
bank; it knew that it had not opened an account in his name, for which 
purpose the check was entrusted to it if the terms were agreed to. It 
ignored the respondent's later plea and demand that the check or the 
cashier’s check for which it was wrongfully exchanged be delivered to him 
when he found out that appellant had negotiated his check against his 
private account, and, finally, with total disregard for respondent's rights, 
it cashed the cashier’s check and kept and used the proceeds thereof. 
It would be difficult to find precedent for a case containing more of the 
elements of malice required for the assessment of exemplary damages. 
The court did not err in assessing the punitive damages in this case. 
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State ex rel. United Factories v. Hostetter, 344 Mo. 386, 126 S.W.2d 
1173; Lampert v. Judge & Dolph Drug Co., 288 Mo. 409, 141 S.W. 1095, 
37 L.R.A.,N.S., 533; Bourne v. Pratt & Whitney Aircraft Corp. of Mo., 
Mo.App., 207 S.W.2d 533; Hodges v. Schuermann Building & Realty 
Co., Mo.App., 174 S.W.2d 909.. 

The judgment should be affirmed. The Special Commissioner so 
recommends, 

PER CURIAM. 

The foregoing opinion by DEW, Special Commissioner, is adopted as 
the opinion of the Court. The judgment is accordingly affirmed. 

WOLFE, P. J., and ANDERSON and RUDDY, JJ., concur. 





“Hold Harmless” Provision in Sight Draft 
Authorization Does Not Relieve Bank From 
Liability for Negligence 


The customer of a bank arranged to have the bank pay the 
premiums on her life insurance policy. To carry out the arrange- 
ment the customer signed a sight draft authorization containing 
the following “hold harmless” provision: 

“I understand and agree that your compliance herewith shall 

constitute a gratuity and courtesy accorded me as your customer, 

and that you assume or incur po liability whatsoever in the 
premises, and I further agree to hold you harmless of and from 
any and all claims arising hereunder.” 


The bank lost this authorization and as a result the premiums 
were not paid and the policy lapsed. When the customer died 
her children, through a guardian, brought suit against the bank 
for the proceeds of the policy. 

The trial court and the appellate court ruled in favor of 
the guardian. The latter court indicated that the above quoted 
“hold harmless” clause was not intended by the customer to 
relieve the bank from liability in the event it failed to perform 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) §712. 
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its duty in regard to the payment of premiums; rather, the 
clause was intended only to protect the bank from liability for 
debiting the account for the amount drawn, in the event the 
drawer drew too much money or too many drafts or made some 
other mistake for which the bank did not want to be responsible. 
The court ruled that it was clear that the clause was not intended 
to protect the bank if it failed altogether to carry out its obliga- 
tion to make the agreed payments. Walker Bank & Trust Com- 
pany v. First Security Corporation, Supreme Court of Utah, 341 
P.2d 944. The opinion of the court is as follows: 


CROCKETT, C.J.-The Commercial Bank of Utah failed to pay 
permiums on an insurance policy upon the life of Nancy Gallagher in 
accordance with an authorization furnished it by her. The policy lapsed 
and after her death Walker Bank & Trust Company as guardian of her 
children, the beneficiaries, sued and recovered judgment for the pro- 
ceeds of the policy. First Security Corporation, successor to Commercial 
Bank, appeals. 

Nancy Gallagher, the insured, took out the policy with American In- 
vestors Life Insurance Company of Dallas, Texas, August 19, 1955. 
She signed a “Sight Draft Authorization,” which requested and author- 
ized the Commercial Bank at Spanish Fork, Utah, to charge her account 
with drafts to be drawn by the insurance company for the monthly 
premiums on the policy. The bank accepted the authorization and 
paid drafts for the months of September, 1955, through March, 1956. 
Some time after the March payment the bank mislaid the authorization, 
which resulted in the drafts for April and May, 1956, being returned to 
the insurance company with the notation “Not authorized.” The bank 
did not notify the insured of the dishonored drafts and no further 
premiums were paid. The policy became lapsed and was so when the 
insured died on August 12, 1956. The insurance company refused to 
pay the policy proceeds to the beneficiaries. This action was brought 
on the ground that negligence of the bank in failing to honor the April 
and May drafts resulted in the lapse of the policy and loss of the pro- 
ceeds to the children. 


Defendant claims (1) that it owed no duty to the beneficiaries because 
there was no privity of contract with them; (2) that it was the insured’s 
own failure to see that the premiums were paid which caused the lapse 
of the policy; and (3) that a “hold harmless” provision in the authoriza- 
tion protected it from any liability in connection with its agreement to 
honor the drafts. 

It is often stated that privity of contract is, as a general rule, a pre- 
requisite to holding one liable for breach of a duty thereunder.’ But it 
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is also recognized that there are duties to others than the immediate 
parties, where from the nature of the contract, it is plainly evident to 
the promissor that the contract is for the benefit of third persons and 
that a failure to discharge his duty would adversely affect them. 


In considering the bank’s duties to the beneficiaries, it is appropriate 
to look to the foundations of that relationship. Between the bank and 
the depositor it is that of debtor-creditor to the extent of the customer's 
balance,” and it is the bank’s duty to pay up to that amount to anyone 
on the depositor’s order and in conformity with his direction,’ and this 
is also usually true even where the depositor authorizes another to draw 
on his account. In any event, banks customarily do so because they 
are competing for business on the basis of the services they offer. It is 
apparent that this was the reason that the defendant bank agreed to 
perform this service for the insured. Whether the bank could have 
refused is not material. The fact is that it did not refuse, but accepted 
and complied therewith for seven months, permitting the insured to 
assume that the premiums were being paid. 


Under the circumstances here shown it was evident to the bank that 
the monthly drafts covered insurance premiums and that failure to pay 
them would result in lapse of the policy and loss of protection there- 
under. Having accepted the responsibility, the duty to fulfill it ran both 
to the depositor and to her beneficiaries for whom she maintained 
the policy, and the bank was obliged to exercise due care in performing 
that duty at least until it notified the insured to the contrary. Its failure 
to do so renders it liable to the beneficiaries who were harmed thereby 
despite lack of privity between them.® 


Defendant attacks as arbitrary and unreasonable the refusal of the 
trial court to find that the lapse of the policy was caused by the insured’s 
own wilful or negligent failure to pay the premiums. It is important to 
keep in mind that the burden of proof on that issue was upon the defend- 
ant: if reasonable minds could remain unconvinced that it was her failure 
to use reasonable care in regard to this business which caused the loss, 


1 Aetna Ins. Co. v. Illinois Central R. R. Co., 365 Il]. 303, 6 N.E.2d 189, certiorari 
granted 301 U.S. 679, 57 S.Ct. 939, 81 L.Ed. 1838, certiorari dismissed 302 U.S. 
652, 58 S.Ct. 269, 82 L.Ed. 505. 

2 Robinson v. First Nat'l Bank, Fairborn, Ohio App., 140 N.E.2d 44; Williams v. 
American Surety Co. of N.Y., 83 Ga. App. 66, 62 S.E.2d 673; Speroff v. First Central 
Trust Co., 149 Ohio St. 415, 79 N.E.2d 119. 

3 American Nat’] Bank of Denver v. First Nat’] Bank of Denver, 130 Colo. 557, 277 
P.2d $51; Bischoff v. Yorkville Bank, 218 N.Y. 106, 112 N.E. 759, L.R.A.1916F, 
1059; 170 App.Div. 679, 156 N.Y.S. 563; Glasswell Development Co. v. Citizens 
Nat'l Bank of L. A., 191 Cal. 375, 216 P. 1012, 28 A.L.R. 1427. 

4 Glasswell Dev. Co. v. Citizens Nat’] Bank of L. A., supra; Pierson v. Union Bank 
& Trust Co., 181 Ky. 749, 205 S.W. 906, 2 A.L.R. 172. 

5 See Anderson v. Rexroad, 175 Kan. 676, 266 P.2d 320; see Annotation 81 A.L.R. 
1271 et seq. on Right of Third Person to Enforce Contract Between Others for His 
Benefit, and authorities therein cited; Corbin on Contracts, p. 20. 
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the refusal of the court to find that her conduct precluded recovery must 
stand.® 

On this point the defendant’s contention is predicated upon the 
hypothesis that Nancy Gallagher must have become aware that the 
policy had lapsed. Although the bank concedes that it gave her no 
notice of its discontinuance of paying the premiums, it claims that she had 
notice that they were not being paid through her monthly bank state- 
ments, absent deductions and cancelled drafts; and also through notice of 
lapse which was mailed to her in July, 1956, by the insurance company. 
So far as the latter is concerned, there is no indication in the evidence 
that she received it. The insurance company sent it to her Laredo, Texas 
address, but she was residing at the time in Salt Lake City, where she 
remained until her death. There is, of course, no presumption that a 
letter, even though mailed in regular course, was received by her when 
it was not addressed where she was living.” 

After she had made the arrangements with the bank to honor the 
drafts and pay the premiums, it would not be unreasonable for her to 
repose some confidence in it and assume that the arrangement was being 
carried out. Admittedly it is usual for depositors to pay attention to 
their bank statements. Yet the court in determining the facts may 
not have regarded it as out of the ordinary for one to fail to make a 
careful audit of all checks and withdrawals from a bank account each 
month under the apprehension that the bank was not keeping its promise. 
We do not regard the evidence as to the bank statement to be such as 
to compel a finding that she had notice and that the proximate cause of 
the lapse of the policy was her negligent or wilful failure to further 
attend to the payment of premiums. 

The “hold harmless” provision in the “Sight Draft Authorization” 
under which defendant claims protection reads thus: 


“I understand and agree that your compliance herewith shall 
constitute a gratuity and courtesy accorded me as your customer, 
and that you assume or incur no liability whatsoever in the 
premises, and I further agree to hold you harmless of and from 
any and all claims arising hereunder.” (Emphasis added) 


Assuming that in the absence of some consideration of public policy 
militating against it, one may contract to protect himself against liability 
for loss caused by his negligence, it is nevertheless well settled that con- 
tracts in which a party attempts to do so are subject to strict construc- 
tion against him; and further, that he will be afforded no protection 


6 See Martin v. Stevens, 121 Utah 484, 248 P.2d 747. 

7 Rosenthal v. Walker, 111 U.S. 185, 4 S.Ct. 382, 28 L.Ed. 895; Cooney v. McKinney, 
25 Utah 329, 71 P. 485; Brown v. Fraternal Accident Association of America, 18 
Utah 265, 55 P. 63. 
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unless the preclusion against negligence is clearly and unequivocally 
stated.® 

It will be noted that the language quoted above purports only to 
protect the bank from liability arising from its compliance with the 
authorization, indicating that if it did so it would “incur no liability 
whatsoever.” The authorization was obviously signed and given to the 
bank for the sole purpose of getting the premiums paid. The fair 
deduction is that it was the understanding of both the insured and the 
bank that they would be paid. It is likewise not unreasonable to assume 
that what the bank was being protected for was the debiting of the 
account for the amount drawn; and that the drawer of the drafts might 
draw for too much money, or too many drafts, or that some other such 
mistake might occur for which it did not want to be responsible. But 
there is no provision that it would be protected in the event of entire 
failure to fulfill the arrangement. If it did so, the depositor would gain 
very little from this supposed “service” except an illusory promise from 
the bank that “maybe we will and maybe we won't” pay the premiums, 
creating a situation of uncertainty which would hazard the loss of the 
policy at any time unless closely checked on by the insured. If she were 
to be placed in such a vulnerable position it should have been made 
definite and clear to her. We are not disposed to disturb the judgment 
of the trial court that the bank should be held responsible for its failure 
to fulfill the duty it had agreed to perform. 

Affirmed. Costs to plaintiff (respondent). 

WADE and McDONOUGH, JJ., concur. 

HENRIOD, Justice (dissenting). 


I dissent, respectfully suggesting that there are a number of reasons 
which though one or more in isolation might not do so, in the aggregate 
constitute a defense to this cause. They are as follows: 

1. The assured was apprised by her monthly bank statement that 
the premiums were unpaid, and it was negligence to have looked at it 
and not to have seen this omission, or not to have looked at it at all; 

2. The assured was notified of nonpayment by the insurance com- 
pany when the latter addressed a letter to the former at Laredo, Texas, 
her residence at the time of issuance of the policy, she having a duty 
thereafter to notify the insurance company of any change of residence, 
failing which, constituted negligence; 

8. The sight draft authorization represented and asserted that pay- 
ment by the bank was but a courtesy, the assured specifically indemnify- 
ing against breach of such courtesy by telling the bank that “you assume 
or incur no liability whatsoever in the premises, and I further agree to 
hold you harmless of and from any and all claims arising hereunder”; 

4. There appears to be no consideration for the courtesy, it being 


8 Chicago & N. W. Ry. Co. v. Chicago Packaged Fuel Co., 7 Cir., 183 F.2d 630; 
see annotation on Limiting Liability for own Negligence, 175 A.L.R. 8 et seq. 
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but an accommodation, and such courtesy was neither solicited nor 
officiously undertaken; 

5. The authorziation was prepared by the insurance company, the 
assured’s principal, and therefore must be considered as having been 
prepared by the assured, who presented it to the bank already prepared, 
requiring that any strict construction of the instrument be charged to her, 
not the bank, as the main opinion asserts, the bank having had nothing 
to do with the preparation of the unsolicited document; 

6. The interpretation of the main opinion to the effect that the 
authorization protected only from “liability arising from compliance” is 
quite unrealistic since there could be no liability if there were full 
compliance with its terms; furthermore, the authorization, viewed in 
full context, does not lend itself reasonably to the construction placed 
upon it by the majority opinion; 

7. The whole scheme here allows for an insurance company to force 
upon a probably unwilling bank, a service unsought and unwanted, forces 
the latter to an administrative, bookkeeping and mailing expense never 
contemplated, solicited or desired, relieves the insurance company of 
that expense, and now, by virtue of this decision, makes the bank an 
absolute insurer for the payment of premiums at the expense of litigation, 
—all arising out of a veiled but nonetheless practical threat that non- 
performance of the service will result in loss of business,—all of which 
is true and all of which should be protected against by the clear and 
unambiguous release of any and all claims incorporated in the sight 
draft authorization. 

It is no answer to say the bank may refuse to perform such service 
which its depositor requests and insists on. Any realistic business man 
would consider it quite foolhardy to turn away patronage by refusing the 
service, and any thinking person knows that to do so would result in loss 
of at least a percentage of such patronage. 

The judgment of the trial court should be reversed. 

CALLISTER, Justice (dissenting). 

I dissent for the reason that the “hold harmless” clause contained in 
the “Sight Draft Authorization” is valid and precludes recovery by 
respondent. 

Many jurisdictions have held similar exculpatory provisions void as 
against public policy, some by virtue of a statute to that effect.2_ Neither 
this court, nor our legislature, has expressly declared such provisions to 
be against the public policy of this state.* 

In the instant case the exculpatory provision was not inserted in the 
document at the bank’s insistence. On the contrary, the bank had no 


1 Restatement of Contracts §§ 574, 575. 
2175 AL.R. 8 et seq. 
3 See dicta in Jankele v. Texas Co., 88 Utah 325, 54 P.2d 425. 
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part in its drafting. Mrs. Gallagher signed it in Texas and forwarded 
it to the bank in Spanish Fork, Utah. Having signed the authorization, 
she was charged with the knowledge of its provisions. 

The exculpatory clause certainly covered the bank’s negligent acts. 
To hold otherwise would render it meaningless.‘ Furthermore, the 
“Sight Draft Authorization” including the “hold harmless” clause was 
supported by consideration. The bank agreed to perform a service over 
and beyond its normal obligations to a depositor.® 


4175 ALR. § 8 p. 18. 
5 Restatement of Contracts § 75. 


Court of Appeals Reverses District Court in 
Subrogation Case Involving Bank 


In an action against the Bank of Fort Mill (South Carolina) 
reported at 76 Banxinc Law Journat 405, May 1959, a federal 
district court had ruled that a surety company as subrogee and 
assignee of a depositor could recover against the bank as drawee 
for paying a check containing a forged indorsement. That 
case has now been reversed by the United States Court of 
Appeals in the Fourth Circuit. 


The appellate court reasoned that by the overwhelming 
weight of authority the right of subrogation is an equitable, 
rather than an absolute right, applicable only where the equities 
of the party seeking subrogation are superior to those of the 
party against whom the right is asserted. Moreover, it is the 
general view that a paid surety has fewer equities than an inno- 
cent bank, since the surety company is paid to assume a specific 
risk. 

Regarding the issue of the rights of the surety by virtue of 
its assignment from the depositor, the court ruled that although 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) §579. 
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South Carolina appeared to have no controlling precedent in 
this respect, it would adopt the “more reasonable and logical 
view that the assignment gave the surety no greater right than 
it had by being subrogated to the rights of the depositor. The 
assignment did not, in the court’s opinion, have the effect of 
converting the equitable right of subrogation to a legal right. 
Bank of Fort Mill v. Lawyers Title Insurance Corporation, 
United States Court of Appeals, Fourth Circuit, 268 F.2d 313. 
The opinion of the court is as follows: 


BOREMAN, D.J.—Lawyers Title Insurance Corporation, herein re- 
ferred to as Lawyers, brought action against the Bank of Fort Mill, 
herein referred to as defendant Bank, and from a judgment in favor of 
Lawyers, defendant Bank prosecutes this appeal. 

Lawyers issued its policy of title insurance to Perpetual Building 
and Loan Association insuring the title of one Berford F. Sims to real 
property in Charleston, South Carolina, in connection with a mortgage 
loan which Perpetual intended to make to Sims. One Robert B. Stall, 
Jr., a practising lawyer of Charleston, South Carolina, who was listed in 
Lawyers roster of approved attorneys, negotiated the loan, procured 
for Perpetual the policy of title insurance and closed the loan. Without 
authority, Stall had signed Sims’ name to the note and mortgage and 
certified the title to the mortgaged property as being in Sims, which 
certification was utterly false, the title being in a stranger to the trans- 
action. 

Perpetual had funds on deposit with defendant Bank and drew its 
check for the amount of the mortgage loan against such funds, making the 
check payable to the order of both Sims, the purported borrower, and 
Stall, Atty. Stall then endorsed the check, forged Sims’ name thereon 
as endorser and deposited the proceeds to his own account with the 
First National Bank of South Carolina in Charleston. The last named 
bank, after crediting the amount of Perpetual’s check to Stall’s account, 
forwarded the check to defendant Bank for payment, with the usual 
unconditional guarantee of prior endorsements. The defendant Bank 
paid the check and charged it against Perpetual’s account. 


Through Stall’s subsequent disclosures and admissions, the title 
defect became known and Lawyers, under the terms of its title insur- 
ance policy, paid Perpetual its loss, taking an assignment from Per- 
petual of all claims or causes of action arising out of the fraudulent 
transaction. Lawyers then brought this action against defendant Bank, 
claiming to be subrogated to Perpetual’s alleged cause of action against 
defendant Bank for paying its depositor’s check on a forged endorsement. 


The District Court, sitting without a jury, held: 
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“Perpetual placed the borrower's name on the check in order 
to protect itself from the very thing which happened. The Bank 
by taking the forged endorsement unwittingly allowed Stall to 
consummate his fraud. 
“If the check of Perpetual had not been honored, Perpetual 
. . would have suffered no loss. Perpetual would still have had 
its funds and no matter how invalid the title might have been 
without loss there could have been no claim against plaintiff 
[Lawyers]. 

“, . . Since the liability of the Bank to its depositor and 
plaintiff [Lawyers] to Perpetual rise under different obligations, 
plaintiff has never owed any duty to defendant, therefore, there 
is no reason for balancing equities. 

“I can see no reason why the Bank should not pay its liability 
to plaintiff since it admits it is liable to its depositors.” 


This Court recognizes its duty to follow and apply South Carolina 
law and to decide the question whether the application of South Carolina 
law to the facts and circumstances here presented permits a paid surety 
to be subrogated to the right of the principal and to thus recover against 
an innocent drawee bank which has paid the check of the principal on 
a forged endorsement. 

Counsel for the parties to this litigation agree that no specific South 
Carolina case is to be found which is directly in point and “on all fours 
to the case at bar”. However, it seems to be well settled in South 
Carolina that the liability of a drawee bank to its depositor for paying 
a check mistakenly or on a forgery is absolute, and the question of neglig- 
ence on the part of the bank is immaterial. Life Ins. Co. of Va. v. Edisto 
Nat. Bank, 1932, 166 S.C. 505, 165 S.E. 178. See, also, Ellis Weaving 
Mills v. Citizens & Southern Nat. Bank, D.C. W.D.S.C.1950, 91 F.Supp. 
943, affirmed 4 Cir., 1950, 184 F.2d 48; Glens Falls Indem. Co. v. Palmetto 
Bank, D.C.W.D.S.C.1938, 28 F.Supp. 844, affirmed 4 Cir., 1939, 104 F.2d 
671. Thus, the right of action which Perpetual had against defendant 
Bank was an absolute right of indemnity for paying Perpetual’s check 
on a forged endorsement. 

In the instant case, Lawyers contends that it is entitled to be subro- 
gated to the right of Perpetual. By the overwhelming weight of author- 
ity, the right of subrogation is an equitable, rather than an absolute, 
right, applicable only where the equities of the party seeking subrogation 
are superior to those of the party against whom the right is asserted. See 
Note 1942, 187 A.L.R. 700. Also, it is the general view that a paid surety 
has fewer equities than an innocent bank, since the surety company is 
paid to assume the specific risk. American Surety Co. v. Bank of 
California, 9 Cir., 1948, 188 F.2d 160, affirming D.C.Or.1941, 44 F.Supp. 
81; Washington Mechanics Savings Bank v. District Title Ins. Co., 1983, 
62 App.D.C. 194, 65 F.2d 827; Meyers v. Bank of America Nat. Trust & 
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Sav. Ass’n., 1988, 11 Cal.2d 92, 77 P2d 1084; Louisville Trust Co. v. 
Royal Indem. Co., 1929, 230 Ky. 482, 20 S.W.2d 71. See Restatement, 
Security, § 141(c) (1941). Contra, First & Tristate Nat. Bank & Trust 
Co. of Fort Wayne v. Massachusetts Bonding & Ins. Co., 1936, 210 Ind. 
App. 361; 200 N.E. 449; Kansas City Title & Trust Co. v. Fourth Nat. 
Bank, 1932, 185 Kan. 414, 10 P.2d 896, 87 A.L.R. 334. 


To support its contention, that the law of South Carolina is contrary 
to the general view and permits subrogation without regard to the 
equities of the parties, Lawyers relies strongly upon three South Carolina 
decisions mentioned and briefly discussed in the numbered paragraphs 
next following. 

(1) In American Surety Co. v. Mills, 1989, 191 S.C. 362, 4 S.E.2d 
308, 124 A.L.R. 1147, the Court expressly recognized the general law 
that subrogation is an equitable right but held the party against which 
liability was asserted by the party claiming the right of subrogation to 
be in an inferior equitable position in that it was constructively charged 
with negligence. 

(2) Globe & Rutgers Fire Ins. Co. v. Foil, 1938, 189 S.C. 91, 200 
S.E. 97, holds merely that where the tortious conduct of a third person 
is the cause of the loss covered by an insurance policy, the insurer, upon 
payment of the loss, becomes subrogated pro tanto by operation of law 
to whatever rights the insured may have against the wrongdoer. The 
Court recognized the rule that subrogation is an equitable right but 
allowed subrogation on the basis that the defendant, again, was in an 
inferior equitable position, being a wrongdoer whose tortious conduct 
caused the loss. 

(3) Lawyers refers to Rivers v. Liberty Nat. Bank, 1926, 135 S.C. 
107, 183 S.E. 210, 212, as the “key case”. It is true that the Court did 
not allow the fact that the plaintiff was a paid surety to defeat subroga- 
tion; but the basis on which subrogation was permitted was the conclu- 
sion of the Court that the bank, against which subrogation was asserted, 
was “guilty of gross negligence”. While allowing subrogation, the 
Court clearly pointed out that “subrogation is an equity”. Further, the 
Court cited the case of United States Fidelity & Guaranty Co. v. Peoples 
Nat. Bank, 127 Tenn. 720, 157 S.W. 414, and approvingly quoted there- 
from as follows: 


“It is insisted that the . . . surety was paid to take the risk, 
and, having taken it, should not seek to be relieved therefrom by 
throwing the burden on the bank. The majority are of the 
opinion that this objection is met by the fact that, when the 
bank knowingly participated in the conversion, it became per- 
sonally liable for the fund . . and that the surety was entitled to 
be subrogated to the rights of action which the creditors whom 
he paid held against one primarily liable.” 
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From the foregoing quotation, the strong inference arises that, had it 
not been for the conscious participation of the bank in the wrongdoing, 
the bank’s argument against the paid surety’s right to subrogation 
would not have been “met”. 

As previously pointed out; the defendant Bank's liability to its 
depositor, Perpetual, was an absolute and inescapable liability for 
paying on a forged endorsement. There is neither indication nor con- 
tention here that the defendant Bank was guilty of even the slightest 
degree of negligence. Therefore, it appears that none of the three 
South Carolina cases, discussed above, lends support to Lawyers’ 
contention that it is entitled to the equitable right of subrogation 
against the innocent defendant Bank. Moreover, a comparatively recent 
South Carolina decision, although not otherwise pertinent to the instant 
case, expressly states that subrogation is an equitable right and will 
be enforced, or not, according to the dictates of equity and good con- 
science and that it arises independently of contract provisions. See 
Powers v. Calvert Fire Ins. Co., 1950, 216 S.C. 309, 57 S.E.2d 688, 16 
A.L.R.2d 1261. 


It will be remembered that Lawyers took an assignment from Per- 
petual of all claims or causes of action arising out of the fraudulent 
transaction. There are several cases, from jurisdictions other than 
South Carolina, where a decision has been based on such an assignment, 
rather than on the right of subrogation. First Nat. Bank of Atlanta v. 


American Surety Co., 1944, 71 Ga.App. 112, 30 S.E.2d 402; Metropolitan 
Casualty Ins. Co. v. First Nat. Bank in Detroit, 1933, 261 Mich. 450, 246 
N.W. 178; National Surety Co. v. Bankers Trust Co., 1930, 210 Iowa 328, 
228 N.W. 635; Grubnau v. Centennial Nat. Bank, 1924, 279 Pa. 501, 124 
A. 142. These decisions were premised on the conception that the 
assignment converted the right to a legal right and prevented the Court 
from applying equitable principles. The fallacy in this reasoning is 
made clear in American Surety Co. v. Bank of California, supra, and in 
United States Fid. & Guaranty Co. v. First Nat. Bank, 5 Cir., 1949, 172 
F2d 258. As stated in American Surety Co. v. Bank of California, 133 
F2d at page 164. 


“If insurers have no right to subrogation, their position is not 
improved by the assignments to them of insured’s claim against 
Bank.” 


Applying the holding of the court in that case to the facts of the instant 
case, when Lawyers paid Perpetual, the right of Perpetual to pursue its 
claim against the Bank was destroyed, as Perpetual would not be per- 
mitted a dual recovery; and, therefore, there was in existence no enforce- 
able claim against the Bank which Perpetual could assign to Lawyers, and 
which would support recovery in favor of Lawyers. Assignment of a 
legal claim necessarily contemplates the continued existence of the claim 
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assigned. The equitable doctrine of subrogation, on the other hand, pre- 
supposes a destruction of the claim by an actual payment and 
satisfaction of the claim by the party seeking subrogation. 
That Court cites as in accord: Meyers v. Bank of America N. T. & S. 
Ass’n., 11 Cal.2d 92, 77 P.2d 1084; Louisville Trust Co. v. Royal Indem. 
Co., 230 Ky. 482, 20 S.W.2d 71; and American Cent. Ins. Co. v. Weller, 
106 Or. 494, 212 P. 808. See also 6 C.J.S., Assignments § 3, setting forth 
the distinction between subrogation and assignment. There apparently 
being no South Carolina decision on this particular point, we adopt what 
we believe to be the more reasonable and logical view that assignment 
creates no right greater than the equitable right of subrogation. 

We are of the opinion that in the instant case there should have 
been a balancing of equities and that Lawyers, the paid surety, had no 
right of subrogation as against the innocent defendant Bank, nor did 
Lawyers acquire any cause of action against defendant Bank by virtue 
of the assignment from Perpetual. 

For the reasons herein stated, the judgment appealed from is 
reversed and the case remanded with the direction that judgment be 
entered for the defendant. 

Reversed and remanded. 


Court Rules Bank Not Entitled to Attorney’s Fee or 
Costs in Suit Where Bank Claimed to be 
Stakeholder 


At the time suit was instituted against a bank it held on 
deposit a sum of money formerly belonging to two decedents 
who also owned five shares of stock in the bank. When the 
decedents’ estates were administered and a court decreed that 
the plaintiffs were entitled to these funds and shares, and de- 
mand for them was made on the bank, the bank refused to make 
delivery. It did this after having the matter reviewed by its 
attorney. When the plaintiffs brought suit against the bank, it 
deposited the funds with the court and requested that a deter- 
mination of ownership be made and that a receiver be appcinted 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) $471. 
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to endorse and transfer the shares of stock to the rightful owner. 
In doing this the bank claimed to be a stakeholder under Texas 
law and as such, took the position that it was entitled to its costs 
in the matter including attorney's fees for some $611. The 
lower court made a determination of ownership, appointed a re- 
ceiver as requested and awarded costs to the bank. 

Plaintiffs appealed and the appellate court ruled that the 
bank was not a stakeholder and therefore was not entitled to 
the costs it requested. Further the bank was assessed all costs 
of the legal proceedings including the costs of the lower and 
appellate courts and the costs of the receiver. The basis of the 
appellate court’s opinion was that the bank was not a stake- 
holder under the Texas statute which indicates that to be a 
stakeholder a person “must be faced with close or doubtful 
questions of law; . . . . A mere assertion of claim by another, 
without alleging anything whatever on which to base it, is not 
enough to sustain an interpleader.” In reviewing the facts the 
court pointed out that there had been no adverse claim to the 
funds and stock and therefore the bank had no real reason for 
not making the payment requested by plaintiffs. Orem et al. 
v. Farmers National Bank in Brenham, Court of Civil Appeals 
of Texas, 325 S.W.2d 149. The opinion of the court is as follows: 


TIREY, J.—This suit (nonjury) involves the rights of a stakeholder. 
In the judgment we find substantially the following recitals: that the 
bank had on deposit at the time of the filing of this suit to the credit of 
Mr. and Mrs. C. C. Martin the sum of $3,004.10, and accrued dividends 
on five shares of the capital stock of the bank in the amount of $90, 
and that these shares were of the value of $1,000, making a total sum 
involved in the suit in the amount of $4,094.10; that the bank had duly 
deposited this sum in the registry of the Court, and the bank prayed 
that the money be paid over to whomsoever the Court might determine 
to be entitled to receive the same, and that a receiver be appointed to 
endorse and transfer the five shares of stock in the bank to the person 
entitled to receive the same; that such bank occupied the position of a 
stakeholder, and that it was entitled to be discharged and recover its 
costs, including a reasonable attorney’s fee of $614.11. The Court 
further found that five shares of the stock in such bank, and the funds 
on deposit in the original bank account were the property of the 
community estate of Mr. and Mrs. C. C. Martin, both deceased; that 
Mrs. Martin died testate and devised her estate to her husband, C. C. 
Martin, and that thereafter, C. C. Martin died testate and devised the 
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five shares of the stock in the bank to Mrs. Annie Mercer, one of the 
plaintiffs in this cause, and the residue of the estate, which included 
the funds on deposit in the bank, to plaintiff, Mrs. R. L. Orem, and 
Mrs. R. L. Graham, and found that Mrs. Mercer is entitled to receive 
the dividends on the five shares of stock, and the Court decreed 
accordingly. The decree further appointed the District Clerk of 
Washington County as Receiver to endorse the five certificates of stock 
in the bank so that such shares could be set over to Mrs. Mercer, and 
directed the Clerk to pay the $90 accrued dividends on thé five shares 
to Mrs. Mercer. He further ordered the remainder of the funds on 
deposit in the registry of the Court in the total amount of $3,004.10 
to be paid proportionately to Mrs. Orem and Mrs. Graham after pay- 
ment of the costs and attorney’s fees provided for in the decree. 
Plaintiffs duly excepted to the decree and gave notice of appeal to the 
First Supreme Judicial District of Texas, and the case is here on transfer. 
The decree is assailed on what appelants designate as three points; 
such points raise substantially cne question, and, that is, that the Court 
erred in finding that the bank occupied the position of a stakeholder and 
consequently erred in holding that it is entitled to recover its costs and 
its attorney’s fees. 


Much has been written in causes involving the rights of an alleged 
stakeholder. In Employers’ Casualty Co. v. Rockwall County, Tex. 
Com.App., 120 Tex. 441, 35 S.W.2d 690, 698, opinion adopted, made this 
pronouncement: “The county was entitled to maintain an interpleader 
suit if there existed a reasonable doubt, either of fact or law, as to 
which of the conflicting claimants was entitled to receive payment of the 
funds held by it.” Citing many cases. Justice Alexander, in McCormick 
v. Southwestern Life Ins. Co., Tex.Civ.App., 35 S.W.2d 502, 508 
(N.W.H.), made this statement of the Rule: “In order to justify such 
a suit, the circumstances must be such as to place the stakeholder in 
some real doubt or hazard in passing and acting upon the conflicting 
claims.” In Rio Grande National Life Ins. Co. v. Schmidt, Tex.Civ.App., 
292 S.W.2d 864, 868 (N.W.H.), we find this statement by Justice Young 
of the Dallas Court: 


“. . . To invoke the provisions of Rule 48, the stakeholder 
must be faced with close or doubtful questions of fact or of law; 
... ‘A mere assertion of claim by another, without alleging anything 
whatever on which to base it, is not enough to sustain an inter- 
pleader. There must be a reasonable ground of uncertainty as 
to which claimant is entitled to the fund, and a bona fide con- 
troversy between rival claimants. Whére the petitioner may be 
discharged from all liability by paying the money to one of the 
claimants, an interpleader will not be sustained. Where it appears 
that the claim of the third pérson is frivolous or invalid, an 
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application for an order to interplead should be denied.’” 48 
C.J.S. Interpleader § 14, p. 52. 


Scetion 180 of our new Probate Code, V.A.T.S., provides: “When 
application is filed for letters of.administration and the court finds that 
there exists no necessity for administration of the estate, the court shall 
rceite in its order refusing the application that no necessity for adminis- 
tration exists. An order of the court containing such recital shall con- 
stitute sufficient legal authority to all persons owing any money, having 
custody of any property, or acting as régistrar or transfer agent of any 
evidence of interest, indebtedness, property, or right belonging to the 
estate, and to persons purchasing or otherwise dealing with the estate, 
for payment or transfer to the distributees of the decedent, and such 
distributees shall be entitled to enforce their right to such payment or 
transfer by suit.” 

Our view of the record here is that the controlling facts of this case 
are without dispute. The record shows and the judgment of the court 
found that Mrs. C. C. Martin died testate prior to her husband; that she 
left her estate to her husband, C. C. Martin, and that, thereafter, C. C. 
Martin died testate and devised the five shares in the bank to Mrs. 
Mercer, and that he gave the residue of his estate, which included funds 
on deposit in the bank, to Mrs. Orem and Mrs. Graham. The record 
further shows that on the 26th day of July, 1957, the County Court of 
Burleson County entered an order under the provisions of Section 180 of 
the Probate Code, which order provides in effect: “. . . it having been 
proven to the satisfaction of the Court that the bequest made in the 
will of C. C. Martin, deceased, has been paid in full, as is evidenced by 
receipt from the said Annie Mercer filed herein, that all debts of the 
Deceased have been paid, and there is no evidence of any necessity 
for an administration on the estate of the Deceased, and that this estate 
should be closed and dropped from the docket of the Court; and, That 
‘Mrs. R. L. Orem’ named in the will of the said C. C. Martin, Deceased, 
is one and thé same person as Barbara Jane Orem, wife of R. L. Orem: 
It is therefore ordered, adjudged and decreed that Mrs. R. L. Orem 
and Mrs. R. L. Graham are hereby found to be the sole and only 
persons entitled to receive the undistributed portion of the estate of 
C. C. Martin, Deceased, and that this Estate be closed and dropped from 
the docket of this Court.” 

After the foregoing order was entered, plaintiffs, through their 
attorneys, advised the above bank to the effect that the estate of C. C. 
Martin had been closed, and that one year had elapsed since the probate 
of his will, and that the time had arrived when such estate could be closed, 
and distributed to the parties named in the will. The most of this in- 
formation was contained in a copy of a letter that plaintiffs’ attorney 
had written to the Honorable Clint Lewis, County Judge of Burleson 
County. It appears that such letter, and a copy of the letter to Judge 
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Lewis, together with the bank’s file on this matter, was given to the bank’s 
attorney. Thereafter, on the 26th day of July, 1957, the bank’s attorney 
made his reply. This letter consists of a little more than three typewritten 
pages in the Statement of Facts. It comments at length upon our 
Probate Code, but does not give the President of the bank any specific 
instructions as to what should be required of plaintiffs before the bank 
transfers the stock and pays the money over under the terms of the will 
and the order of the Probate Court. The last paragraph of the letter 
provides: “ Unfortunately, this Probate Code is filled with discrepancies, 
deficiencies, contradictions, and indefinite ambiguous rules—some of 
which we got the last session of the Legislature to correct—and is the 
cause of a lot of trouble in handling estates. After all, we have to 
depend on the common sense of the Probate Judge in getting the job done. 
The file is returned.” 

When the President of the bank received the foregoing letter, he wrote 
(July 29, 1957) the attorneys for plaintiffs as follows: 


“In reply to your letter of July 25, 1957, having reference to the 
Estate of the late C. C. Martin, Deceased, of Somerville, Texas, 
I wish to advise that we have submitted the matter to our Legal 
Department, . . . and we are pleased to enclose herewith a copy of 
his reply, which is self-explanatory.” 


We think it is important to state that up until the time that plaintiffs’ 
attorneys made their demand upon the bank for the transfer of the stock 
and for the payment of the funds in the account of C. C. Martin, and 
up to the time of the filing of the suit by plaintiffs, that no other claim 
had been made on said bank for this property. 

The defendant Bank went to trial on its original answer and, as we 
view it, does not set up any claim adverse to plaintiffs or otherwise; it 
does set up that it is entitled to its costs and a reasonable attorney fee of 
$500, and further asked that a receiver be appointed to carry out the 
decree of the Court. 

As we understand appédllees’ brief the bank bases its contentions on 
the fact that at one time this account was carried in the name of Mr. and 
Mrs. C. C. Martin, but we find nothing in the record to indicate that this 
information had been given to the plaintiffs or their attorneys as a 
reason for the bank’s refusal to make distribution in accordance with the 
order of the Probate Court entered under provisions of Section 180 of 
our Probate Code. It is true that it appears from the bank’s attorney’s 
letter that he was unwilling for the bank to follow the order entered 
under the provisions under Section 180 of the Probate Code, but his letter 
did not specifically point out to the bank exactly what it should require, 
and the bank madé no requirements of the plaintiffs except to mail to 
plaintiffs’ counsel its attorney’s letter. It is true that the bank’s attorney 
testified in part on the trial of this cause: “...I called Mr. Sloan’s atten- 
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tion to these facts and suggested this was legally a community bank 
account—community property, and that the heirs of Mrs. Martin or any 
claimants to her share would be people interested in it; if the bank, of 
course, paid all this money to C. C. Martin’s heirs or claimants, that 
afterwards the heirs or claimants of Mrs. C. C. Martin might show up and 
demand payment of it. The bank, at this time, knew nothing about it 
and had never been furnished any information about the Estate of Mrs. 
C. C. Martin, if she was deceased. They didn’t know whether she was 
living or déad at the time.” 


We do not find this contention set out in the letter of the bank’s 
attorney, and as we have above stated, the bank made no such con- 
tention to plaintiffs’ attorneys. This record shows without dispute that 
Mrs. Martin had been dead some time and that she died testate, and 
bequeathed her property to her husband. It would have been easy 
for the plaintiffs to have satisfied the bank on the matter of community 
interest if the bank had called it to their attention. Certainly it was the 
bank’s duty so to do if it was making such contention. Moreover, it is 
our view that the finding of the Trial Court in its decree that the funds 
in question belonged to the community estate of Mr. and Mrs. C. C. 
Martin is not only without support in thé evidence, but it is in outright 
contradiction to the undisputed factual situation here before us. In 
fact, such finding by the Trial Court is in irreconcilable conflict with the 
Court’s decree wherein it found: “... and the funds on deposit in the 
original bank account were the property of the community estate of Mr. 
and Mrs. C. C. Martin, both deceased; that, thereafter, Mrs. Martin died 
testate and devised her estate to her husband, C. C. Martin, and 
thereafter the said C. C. Martin died testate and devised the five (5) 
shares of capital stock in the Farmers National Bank in Brenham, 
Texas, to Mrs. Annie Mercer, one of the plaintiffs in this cause, and the 
residue of the estate, which included the funds on deposit in said 
defendant Bank, to the plaintiff, Mrs. R. L. Orem and Mrs. R. L. 
Graham.” Since no claims adverse to plaintiffs’ had been made to the 
bank for the property in question, the bank is not entitled to invoke the 
doctrine of a stakeholder, and by reason thereof, it is not entitled to its 
attorneys fees, nor to the costs of court, and the error of the Court in this 
respect will require this cause to be reversed and rendered in part. 


We are of the further view that that part of the judgment that finds 
that the capital stock in the Farmers National Bank in Brenham in the 
amount of five shares should be transferred and set-over and delivered 
to Mrs. Annie Mercer, and that she be paid the sum of $90 accrued 
dividend on the shares, must be affirmed; that part of the judgment which 
finds that Mrs. R. L. Orem, and Mrs. R. L. Graham shall be paid the 
balance of the funds on deposit in the bank, must be affirmed. 


Since the bank paid the cash into the registry of the Court we see no 
reason to disturb that part of the judgment that appoints Paul Klingsporn, 
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District Clerk of Washington County, Texas, as receiver, and authorizes 
him to endorse the certificates of five shares of stock in the Farmers 
National Bank so that they can be transferred to Mrs. Annie Mercer, 
and which further authorized such receiver to pay the $90 accrued divid- 
ends on such shares to Mrs. Mercer, and further authorized such receiver 
to pay the balance of the funds in the amount of $3,004.10 proportionately 
to Mrs. Orem and Mrs. Graham, should be and is affirmed. 

Such judgment in all other respects is reversed and rendered, and the 
bank is denied recovery of its attorneys fees, and all costs of this pro- 
ceeding, including the court below, and the cost of this appeal. All costs 
of receiver in winding up this matter are taxed against plaintiff bank. 
The Clerk of the District Court is further ordered to issue such other writs 
as may be appropriate and necessary in favor of the plaintiffs to enforce 
this judgment. Reversed and rendered in part, and affirmed in part. 


WISCONSIN ANTI-BRANCH BANK LAW UPHELD 


It has been reported that a Wisconsin court has upheld the 
anti-branch banking law in effect in that state. The law, which 
the court ruled was constitutional, provides that banks in the 
state could not create branches or stations after May 17, 1947, 
although existing branches or stations can continue in operation 
after that time. When the law was attacked as giving an unfair 
advantage to banks already having branches the court indicated 
that the state Legislature had a perfect right to prevent the 
growth of branches without completely eliminating them. The 
suit was brought by the State Bank of Drummond against the 
former Banking Commissioner who had refused that institution’s 
request for permission to establish a branch. 
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Holder in Due Course of Trade Acceptances May 
Not Prevail Where Contract is Void 


The Kansas City Court of Appeals has handed down a 
decision dealing with trade acceptances. It appeared that the 
defendant purchased goods from the Sterling Materials Com- 
pany, Inc., a New York corporation which was doing business 
in Missouri although not authorized to do so as required by 
statute. The transaction took place in Missouri and Sterling 
maintained an office in St. Louis. In payment for the purchase 
defendant executed trade acceptances and these were negoti- 
ated to plaintiffs for value. When the plaintiffs brought suit 
on the acceptances the lower court directed a verdict for the 
defendant on the ground that the trade acceptances were in- 
valid since all contracts made in Missouri by foreign corpora- 
tions not qualified to do business in the state are void. 


On appeal the upper court agreed with the trial court. It 
based its decision on a previous ruling which declared that 
the statute prohibits foreign corporations from doing business 
in Missouri without first having complied with the law and 
that such prohibition makes any contract entered into by an 
unqualified foreign corporation void and of no effect. Further 
it distinguished the effects of the Missouri from those of other 
jurisdictions where it has been held that a holder in due course 
of a negotiable instrument may sue and recover on a note pur- 
chased from a foreign corporation that had not complied with 
the statutes relative to doing business in those states. In those 
cases, the court pointed out, the statutes did not make the 
instrument itself void, as is the case in Missouri. Salitan v. 
Carter, Ealey and Dinwiddie, Kansas City Court of Appeals, 
325 S.W.2d 59. The opinion of the court is as follows: 


BROADDVWS, J.—This is an action to recover on three negotiable trade 
acceptances in the face amount of $1,544, together with interest, by 
plaintiffs as owners and holders in due course. At the conclusion of the 
evidence the trial court directed a verdict for defendant. Plaintiffs have 
appealed. 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) §370. 
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Plaintiffs are a limited partnership under the laws of New York and 
only do business in that State. The instruments sued on were dated 
December 15, 1953, the named payee being the Sterling Materials 
Company, Inc., a New York Corporation. They were signed by defen- 
dant on that date, and were due respectively on April 15, 1954, May 15, 
1954, and June 15, 1954. They were transferred to the plaintiffs for 
value on December 17, 1953. 


The evidence is undisputed that the Sterling Materials Company, 
Inc., was doing business in Missouri at the time of the sale of its 
material to defendant-respondent, Carter, Ealey, Dinwiddie, Inc. The 
transaction out of which these trade acceptances grew took place in 
Columbia, Missouri, on December 15, 1958. At that time the Sterling 
Materials Company, Inc., had an office in St. Louis, Missouri. The 
material was shipped from that City to Columbia where defendant con- 
ducted its heating, sheet metal and air conditioning business. The 
evidence is uncontradicted that the Sterling Materials Company, Inc., 
at no time had a permit to engage in business in this State. 

As stated in plaintiffs’ brief, “the only question before this Court is 
whether or not a holder in due course of a negotiable instrument, pur- 
chased from a foreign corporation not authorized to do business in the 
State of Missouri, can prevail.” 


Section 351.635 of our statutes which penalizes a foreign corporation 


for failing to comply with our laws has been before our appellate courts 
many times. 

In the case of Tri-State Amusement Co. v. Forest Park Highlands 
Amusement Co., 192 Mo. 404, 423, 424, 90 S.W. 1020, 1025, 4 L.R.A..N.S., 
688, it is said: 


“The statute prohibits foreign corporations from doing business in 
this state without first having complied with the law. Such a prohibition 
is as effective to make a contract entered into by such foreign corporation 
in this state void as if the statute had in terms declared such contracts 
to be void. The general rule of law is that, where an act is prohibited 
or declared unlawful, it is not necessary for the law to declare the act 
or contract void. An unlawful act is itself void. This has been the rule 
of law in this state ever since the decision of this court in Downing v. 
Ringer, 7 Mo. [585] 586.” 

In the case of United Shoe Machinery Co. v. Ramlose, 210 Mo. 631, 
649, 109 S.W. 567, 571, our Supreme Court, after reviewing certain 
sections of our statutes, one of which was what is now our Section 
351.635, said: 

“It is plain from these sections of the statute that foreign corporations 
are prohibited from doing any business in this state without complying 
with their provisions, and they not only declare all contracts entered 
into this state, by foreign corporations, not complying therewith, void, 
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but inhibit the institution of any suit thereon. That the Suprmee Court 
has upon several occasions so interpreted these statutes is shown by the 
following adjudications: Tri-State Amusement Co. v. [Forest Park High- 
land] Amusement Co., 192 Mo. 404, 90 S.W. 1020, 4 L.R.A.,N.S., 688; 
State ex inf. Attorney-General vy. Standard Oil Co., 194 Mo. 124, 91 
S.W. 1062; [Chicago] Mill & Lumber Co. v. Sims, 197 Mo. 507, 95 S.W. 
344; First National Bank v. Leeper, 121 Mo.App. 688, 97 S.W. 636; 
Wilson-Moline Buggy Co. v. Priebe, 128 Mo.App. 521, 100 S.W. 558; 
Roeder v. Robertson, 202 Mo. 522, 100 S.W. 1086.” 

Again, in the case of Booth v. Scott, 276 Mo. 1, 31, 205 S.W. 633, 
641, the court, citing a long line of decisions, said: 

“That all contracts made or attempted to be made in this state by 
foreign corporations not licensed to do business in this state, as required 
by the provisions of Section 3089, of the Revised Statutes 1909 [V.A.M.S. 
§ 351.590 note], are absolutely void, has been too often decided by this 
court to be still an open question.” 

In the case of Ehrhardt v. Robertson Bros., 78 Mo.App. 404, this court 
held that if a foreign corporation does not comply with the statutory 
provision permitting it to do business in this State, it has no authority 
to make contracts, and notes given to it are void; that the endorsee of a 
note made to a foreign corporation unauthorized to do business in this 
State is a mere transferee of a void contract and can no more maintain 
an action than could the corporation. 

Our holding in the Ehrhardt case is in exact accord with the principle 
laid down by the Supreme Court in the case of Keim v. Vette, 167 Mo. 
389, 403, 67 S.W. 223, 227, that: “‘. .. when a statute declares a contract 
void, it gathers no vitality by its circulation in respect to the parties 
executing it, but it and the instrument evidencing it are void in the 
hands of every holder.’ . . . if the statute makes the contract void, it is 
invalid as to everybody whose rights are affected by it.” 

Plaintiffs rely upon decisions from other jurisdictions. They quote 
from the cases of First Nat. Bank of Central City v. Utterback, 177 Ky. 
76, 197 S.W. 534, L.R.A. 1918B, 838; Washington-Dean Co., Inc. v. 
Crow Bros., Tex.Civ.App., 1 S.W.2d 914; Kraft v. Hoppe, 152 Minn. 
143, 188 N.W. 162; Northwest Thresher Co. v. Riggs, 75 Kan. 518, 89 
P. 921; Modern Industrial Bank v. Taub, 134 N.J.L. 260, 47 A.2d 348. 


Those cases support plaintiffs’ position that a holder in due course 
of a negotiable instrument may sue and recover on a note purchased 
from a foreign corporation that had not complied with the statutes rela- 
tive to doing business in those states. But when those cases are examined 
it will be found that the basis for each holding is that the statutes there 
involved did not make the instrument void. The Texas case [1 S.W.2d 
915] says: “The statutes, while denying the payee the right to sue thereon 
in the courts of Texas, do not make this instrument void.” The Minnesota 
case [152 Minn. 148, 188 N.W. 163] states: “There is no provision in the 
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statute that contracts of unqualified corporations doing business in this 
state shall be void.” The Kansas case [75 Kan. 518, 89 P. 922] says: 
“The notes, even if taken in violation of this statute, which does not 
clearly appear, are not void.” The New Jersey case [134 N.J.L. 260, 47 
A.2d 351] states: “If the statute does not, in terms, declare the instrument 
void, or render it unenforceable in the hands of a holder in due course, 
the rule of the Negotiable Instrument Act applies in all its vigor.” 
(Italics ours. ) 

It is interesting to note the language contained in a later Kentucky 
case—that of Whitaker v. Smith, 255 Ky. 339, 73 S.W.2d 1105, 1106, 95 
A.L.R. 727, where the court in discussing contracts and instruments 
declared void by statute said: 

“The almost universal rule regarding such contracts is that they are 
void and may not be enforced, not only as between the original parties 
thereto, but likewise are they prohibited from enforcement by one who 
may become the holder of them in due course, and which is upon the 
ground that being void they never had any obligatory force and are no 
more binding upon the maker than if he had never executed them.” 

In Brannan’s Negotiable Instrument Law 7th Ed. pages 892 and 
898, this statement appears: “Where the statute does not declare the 
instrument void, a holder in due course can recover against the maker 
on a promissory note made to the order of a foreign corporation, although 
it had not complied with the statutory conditions to the right to do 
business in the state.” 

[1, 2] As we have pointed out, our courts have consistently held that 
all contracts made in this State by foreign corporations not licensed to do 
business in this State as required by the provisions of our statutes, are 
“absolutely void.” Thus the learned trial court properly directed a 
verdict for defendant. The judgment is affirmed. 


All concur. 


STEALING BANK'S MONEY CONSTITUTES VIOLATION 
OF FEDERAL STATUTE EVEN THOUGH MONEY 
IS NOT ON DEPOSIT 
Way v. United States, United States Court of Appeals, Tenth Circuit, 268 F. 2d 785 
Where an arresting officer puts some of the bank’s own 
money in a vault and it is stolen by the bank’s janitor, there is a 
violation of 18 U.S.C.A. § 2113 which covers stealing of funds 
from a bank, despite the fact that the funds actually taken were 
not on deposit. 
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BANKING BRIEFS 


Digest of current decisions and reports 
in the field of commercial banking 





Holder of Note Must Prove Partial Payments to Remove Bar of 
Statute of Limitations 
Butler v. Merchants National Bank of Mobile, Court of Civil Appeals of Texas 
325 S.W.2d 229 

Where the holder of a promissory note, in order to remove the bar 
of the statute of limitations, alleges that a partial payment was made 
on the note, establishing such partial payment is a genuine and essential 
issue of fact which must be proved and the holder therefore is not 
entitled to summary judgment. For similar decisions see B.L.J. Digest 
(Fifth Edition) § 1386. 


New Hampshire Supreme Court Approves Proposed Bank Holding 
Legislation 


Opinion of the Justices, Supreme Court of New Hampshire, 151 A.2d 236 


In response to questions submitted to it concerning proposed bank 
holding company legislation in New Hampshire, the Supreme Court 
of that state has ruled that the fact that the proposed bill permits 
existing bank holding companies to continue to operate but curtails their 
expansion and prohibits the formation of any new bank holding company 
does not render it invalid; further if the regulatory bill lays down 
basic standards and a reasonably definite policy for the administration 
of the law it will not be unconstitutional. For similar decisions see 
B.L.J. Digest (Fifth Edition) § 1138.1. 


Bank’s Lien Upheld in Chattel Mortgage Case 


McQuay v. Mount Vernon Bank & Trust Company et al., Supreme Court of Appeals of 
Virginia, 108 S.E. 2d 251 

A properly recorded lien on a second-hand automobile belonging 
to a car dealer who parked the automobile on his lot and then sold it 
to an innocent purchaser, was valid as against the purchaser since the 
bank making the mortgage did not know, nor was it charged with 
knowledge, that the dealer would park his personal car in the lot and 
offer it for sale. For similar decisions see B.L.J. Digest (Fifth Edition ) 
§ 874. 





74 THE BANKING LAW JOURNAL 


Fictitious Invoices Representing Non-Existent Accounts Receivable 
Constitute Forgery Under Surety Bond Provisions 
Fidelity Trust Company v. American Surety Company of New York et al., United States 
District Court, W.D. Pennsylvania, 174 F. Supp. 630 

A bank may recover from a surety company which issued a banker’s 
blanket bond covering “instruments which prove to be counterfeited” 
where the bank had made loans to a client on the basis of forged invoices 
evidencing non-existent accounts receivable. The invoices were held to 
be counterfeited written instruments. For similar decisions see B.L.]. 
Digest (Fifth Edition) § 549. 


Extension of Debt Held to be Adequate Consideration to 
Protect Mortgagee 


Manufacturers and Traders Trust Company v. First National Bank in Fort Lauderdale, 
District Court of Appeal of Florida, 113 So. 2d 869 
A definite extension of time for the payment of an existing debt, 
by a valid agreement, for any period, however short, is a valuable 
consideration, and is sufficient to support a mortgage as a purchase 
for valuable consideration. For similar decisions see B.L.J. Digest 


(Fifth Edition) § 887. 








BANKING LEGISLATIVE 
TRENDS IN THE STATES 







New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as re- 
ported from state capitals and municipalities throughout the nation 
include the following: 







ALABAMA: In taking over the task of seeing that about 600 small 
loan companies comply with Alabama’s new small loan regulatory law 
retired Army Col. Lehman J. Lewis said he foresees a “challenging” job 
but expects little trouble in carrying out the provisions of the new act. 

The new head of the State Bureau of Loans said his agency was busy 
spelling out, in new rules and regulations, the provisions of the new law 

Enacted late in the 1959 state legislative session to regulate loans up 
to $300, the new law goes into effect Jan. 5. It will be Alabama’s first 
effective small loan law. Heretofore, Alabama law limited interest to 8 
per cent but provided no penalties for violation. The new law fixes 
small loan interest rates and provides tough penalties for violations. 

State Banking Superintendent John C. Curry, whose department in 
cludes the Bureau of Loans, also said he expects no difficulties in putting 
the new law into operation. 

“Our main problem,” Curry said, “is that of educating the small 
borrower and his employer on provisions of the new law. Small lenders 
who violate the law can get into a lot of trouble—if the borrower is aware 
of his rights.” 

Curry pointed out that lenders making small loans at illegal interest 
forfeit their right to collect principal on the loan as well as interest. 
Other penalties range up to a fine of $500 and six months in jail. 

The new Alabama law fixes maximum rates of $1 for every $5 on 
loans up to $75; 8 per cent per month on loans between $75 and $200; 
and 2 per cent per month between $200 and $300. 






























KENTUCKY: State Insurance Commissioner Cad P. Thurman 
sought a court order to prevent an Alabama firm from interfering with 
a Kentucky regulation reducing credit insurance rates. 

A complaint filed in Franklin County Circuit Court by the commis- 
sioner asked a permanent injunction against Pioneer Life and Casualty 
Co. of Gadsden, Ala. 

The commissioner said he might also ask the state attorney general 
to seek an indictment against the company for trying to keep the regula- 
tion from going into effect Jan. 15. 
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Designed to save the borrowing public $2 million a year, the new 
regulation would require claim payments under credit life and accident 
and health insurance to be not less than 50 per cent of the premiums 
charged money borrowers. 

In his complaint, Thurman said the Alabama firm had mailed letters 
to its 164 Kentucky agents that said in part: 

“The recent bulletin advising you that credit life insurance rates 
would have to be cut in half almost, by Jan. 15, has caused a lot of 
confusion and anxiety. We can assure you that a lot remains to be 
done between now and Jan. 15 and this will be done .. . 

“We feel confident that the ruling will definitely be modified before 
Jan. 15, as a new administration will take over before that date and 
we feel changes will rightfully be made from our talks with those who 
will be coming into office before then.” 


MARYLAND: A recommendation against any “extensive changes” 
in the Maryland installment sales law by the 1960 state legislature was 
made by a state legislative interim study committee. 

Headed by Senator Joseph A. Bertorelli of Baltimore, the committee 
proposed instead that its study be continued for another year, with 
recommendations to be submitted to the 1961 state legislative session. 

Only change advocated by the committee for 1960 legislative action 
was a modification of the retail installment sales act to raise its coverage 
from sales of $2,000 to those up to $5,000. 

Meanwhile, the committee said the popular so-called revolving credit 
plan may violate the state’s usury law. 

Although noting that the legal status of such plans is “somewhat 
vague,” the committee declared they may violate Maryland law if the 
total interest and other charges exceeds 6 per cent annually. 

In a report submitted to the State Legislative Council, the committee 
said its investigation of revolving credit plans and maximum interest 
charges indicated “the exceptionally complex pattern of economic activity 
involved in retail installment transactions.” 

“The committee recognizes that legislation may be needed on these 
as well as other phases of installment buying,” the report said. It added 
that any “extensive revision” of the law would “affect a large sector of 
economic activity in the state.” 

Revolving or budgetary credit plans were defined by the committee 
as those allowing continuing credit for a series of purchases rather than 
credit for a single purchase only. The arrangement calls for a service 
charge to be assessed periodically on unpaid balances, the report said. 

The committee said such plans are “especially useful for department 
stores and other retail outlets which offer a wide variety of relatively 
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inexpensive commodities.” It was noted this enables the customer to 
make a number of purchases without repeated trips to the credit depart- 
ment. 

Normally in such cases the seller does not retain a security interest 
in the goods sold, the committee said, although Maryland law defines 
“an installment sales agreement” as one in which such interest is retained. 


MASSACHUSETTS: Spokesmen for small loan firms urged the 
Massachusetts Small Loans Regulatory Board at a hearing in Boston to 
set interest rates of 2.5 per cent on loans up to $300. 

The board previously set monthly rates as follows: 2 per cent on 
loans up to $600; 1.75 per cent on loans from $600 to $1,000; and 0.75 
per cent on loans from $1,000 to $1,500. These rates, however, were 
appealed to the courts by small loan interests. 

The Superior Court overruled the board and the case was appealed to 
the State Supreme Judicial Court, where it is pending at this writing. 

Legality of the hearing conducted by the board was questioned by 
James C. Gahan Jr., attorney for the Massachusetts Consumer Finance 
Association. But he said the group, while reserving its rights, would 
participate in the hearing to save time. 

Gahan contended a rate of $ per cent is needed on loans under $300 
to break even, but that the proposed 2.5 per cent would bring rates bet- 
ter in line. He said the rest of the rates, as fixed by the board on other 
amounts, were agreeable, fair to borrowers and making it possible for the 
industry to obtain capital. 

Gahan recalled that the industry long had sought state controls on 
small loans up to $1,500 but that until 1956 interest had been set only 
on amounts up to $300. 


NEBRASKA: State Attorney General C. S. Beck ruled that install- 
ment sales contracts in Nebraska may not include a delay of several 
months before the first payment unless the delay is due solely to the 
buyer’s seasonal or intermittent income. 

The opinion said that payment must be at regular intervals and no 
installments may be substantially greater than any preceding installment. 

However, the opinion continued, in order to facilitate payment in 
accordance with the buyer’s seasonal or intermittent income, Nebraska 
law provides that a contract may reduce or omit payments over any 
period or periods in which the buyer’s income is reduced or suspended. 


NEW YORK: Several bills relating to installment sales regulation 
it will sponsor in the 1960 session of the New York State legislature were 
announced by the State Banking Department. 

Purpose of one of the bills is to amend the definition of the term 
“financing agency” contained in the state retail installment sales act to 











78 THE BANKING LAW JOURNAL 


limit the negotiation of promissory notes executed in connection with 
obligations arising out of the furnishing of goods or services for repairs, 
alterations or improvements to real property. 

The proposed legislation would do this by including within the 
meaning of the term “financing agency” a “retail seller” engaged in whole, 
or in part, in the business of holding retail installment contracts, obliga- 
tions or credit agreements from retail buyers. 

The measure also would provide that where the transaction which 
gives rise to a retail installment obligation is the furnishing of goods or 
services for repairs, alterations or improvements upon or in connection 
with real property, that a separate certificate must accompany the 
negotiation or other transfer of a promissory note executed in connection 
with such a retail installment obligation. 

Another proposed change in the law would amend the term “retail 
seller” to include a licensor (as well as a lessor) of a department in a 
retail establishment. 

Still another proposal would amend the term “financing agency” con- 
tained in the state motor vehicle retail installment sales act to include a 
pledge on an aggregate number of retail installment sales contracts. 


NORTH CAROLINA: State Insurance Commissioner Charles F. 
Gold ordered a 12% per cent decrease, effective Dec. 16, in maximum rates 
charged in North Carolina on credit accident and health insurance 
written in connection with small loans in the state. 

The cut will bring the rate per unit of $5 in monthly benefits down 
from $2 to $1.75, representing the third reduction ordered by Gold since 
1955, when the rate was $3.30. 


OHIO: State Insurance Superintendent Edward A. Stowell 
scheduled a hearing for Nov. 24 to consider regulations to fix maximum 
insurance rates for credit life and credit health insurance issued to bor- 
rowers in Ohio. 

The Ohio legislature recently authorized the superintendent to 
regulate the field. 

Stowell has expressed belief that maximum rates should be lowered 
about 25 per cent. About 50 per cent of installment purchases, he said, 
are accompanied by some form of credit insurance, so that if the pur- 
chaser dies before payments are completed, the debt is paid. 

About 1,255,000 insurance certificates have been issued in connection 
with loans for less than 10 years by banks and lending institutions, 
according to Stowell, who said $27 million worth of credit life insurance 
is in force through insured credit transactions. 

The superintendent has proposed a rate schedule which varies accord- 
ing to the amount of insurance a creditor has in force. He said the 
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average rate allowable would be about 75 cents per month per $1,000 
of insurance in force. 


PENNSYLVANIA: Two Pennsylvania legislative bills to raise 
interest rates for small loan companies and banks were vetoed by 
Governor Lawrence. 

One of the measures would have allowed personal Joan firms to 
increase by % per cent the present 1 per cent monthly charge on unpaid 
balances in excess of $300 but not more than $600. 

The other vetoed act would have permitted banks to increase interest 
rates on property improvement, automobile and equipment loans be- 
tween $3,500 and $5,000 to what the governor's office said would have 
been 11.9 per cent, as against the present 6 per cent. Such loans now 
are limited to $3,500 for purposes of rates other than 6 per cent. 

Contending that the bills were not in the public interest, the gover- 
nor asserted that “by further easing the restrictions of our usury laws, 
it would serve to force up interest rates at a time when they have already 
reached a high level because of the restrictive credit policies of the 
federal government.” 

“I do not believe that any alteration, in the existing laws of this 
commonwealth, which increases the debt burden of the citizens of this 
state is in the public interest,” Lawrence declared. He added his view 
that this is particularly true “when a clear need for such legislation has 
not been established.” 

The small loan bill also would have raised from $600 to $800 the 
maximum amount such firms are permitted to loan, with payments ex- 
tended over a period of 80 months rather than the present 24. 

Existing Pennsylvania law permits small Joan firms to collect monthly 
interest of 8 per cent on unpaid balances up to $150; 2 per cent on 
balances up to $300; and 1 per cent up to $600. 

The governor said the bank measure would have allowed interest 
increases on loans from $3,500 to $5,000 from 6 per cent annually “which 
on a prepayment schedule amounts to $3.25 per annum on each $100, to 
$6.00 per $100 per annum collected in advance which amounts to $6.38 
per annum for every $100 borrowed which is equivalent to 11.9 per cent.” 

Among other developments, the Pennsylvania House of Representa- 
tives defeated proposed legislation to authorize revolving check-credit 
plans. 

State Banking Secretary Robert L. Myers Jr. subsequently announced 
he would start communicating to banks his concept of the state banking 
code as it affects such plans. He said his department then would under- 
take a bank-by-bank study of plans now in effect to determine if they 
conform to the code. 

Myers noted that many such plans had been put into effect in antici- 
pation of specific approval by the state legislature. He said his depart- 
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ment had not been disposed to question seriously the conformity of the 
plans with the banking code until the legislature had acted on the 
issue. The bill rejected by the House had earlier been passed by the 
State Senate. 


VIRGINIA: Enactment of a new state law to regulate credit life 
and credit accident and health insurance has been advocated by the 
Virginia Advisory Legislative Council. Virginia now has no law cover- 
ing such insurance. 

The council, in a report prepared for submission to the 1960 state 
legislature, recommended enactment of new legislation for two reasons. 
It would eliminate “possible abuses which have arisen in some instances,” 
the council said, and it would stimulate “both the business of providing 
such insurance and the transactions involving consumer credit with 
which such coverage is associated.” 


WISCONSIN: Governor Nelson vetoed a Wisconsin legislative bill 
which would have set uniform standards for the present department 
store practice of charging 1% per cent a month as interest or carrying 
charges on revolving credit charge accounts. 

Although conceding a need for such legislation and asserting that 
the bill had its merits, the governor suggested that the legislature wait 
for a model act expected to be drafted by early next year. 

Nelson said the 1959 legislature concerned itself with an important 
problem in enacting the measure, but he pointed out that at least seven 
other states had adopted retail credit laws with no two the same. 

“It is now recognized that control of time payments is a matter of 
nation-wide concern,” he said, “and the National Conference of Commis- 
sioners on Uniform State Laws is currently drafting model state legisla- 
tion covering revolving credit, auto financing, installment sales, and state 
licensing and inspection procedures. 

“Considering the wide disagreement among states that have enacted 
legislation so far, I believe it would be best for Wisconsin to await the 
draft of the national conference, which is expected to be ready in early 
1960.” 

Nelson said the vetoed bill had several good points, including a 
provision that Wisconsin retailers who offer revolving credit or install- 
ment plans must state their credit terms plainly to customers opening 
such accounts. 

Noting that retail credit laws had been enacted in New York, Kansas, 
Florida, California, Nebraska, North Dakota and Ohio, Nelson said that 
in all but one the laws provide for an initial maximum charge of 1% per 
cent a month. He said that contrary to provisions of the Wisconsin bill, 
three states used sliding scales to set maximum charges. For example, 
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he said, the maximum charge in New York drops to 1 per cent when 
purchases reach $500. 

The governor pointed out that the Wisconsin bill did not provide for 
state supervision of the rates set by the bill. He said that appeared to 
be counter to Wisconsin’s traditional legislative pattern. 

Nelson said the bill also would have permitted retailers to add attor- 
ney’s fees and official fees to the cash price in addition to charging 
maximum rates permitted under revolving credit and installment sales. 

He said Wisconsin’s automobile financing and small loan laws forbid 
charging such fees to the buyer. 


INDUSTRIAL LOANS BY FEDERAL RESERVE BANKS 


The Act of Congress approved August 21, 1958 (see 1958 
Federal Reserve Bulletin 1059) repealed Section 18b of the 
Federal Reserve Act, effective one year after the date of enact- 
ment of that Act. Therefore, after August 21, 1959, the Federal 
Reserve Banks are no longer authorized to make loans and com- 
mitments for industrial or commercial purposes. Accordingly, 
the Board of Governors terminated Regulation S relating to 
industrial loans by Federal Reserve Banks, effective at the close 
of business August 21, 1959. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 





“Children” Means Immediate Offspring, Not Grandchildren 
Whittemore v. Mann, New York Court of Appeals, July 8, 1959 


Testatrix’s will established a residuary trust for the benefit of her 
son and his wife for life and, upon their death, “principal to be paid over 
to any children surviving them.” If no children survived them, trust 
principal was to go to the children of testatrix’s nephew. The son had 
two children, one of whom predeceased the son and his wife but left a 
child surviving her. When the son and his wife died the grandchild 
claimed she was entitled io share the trust estate equally with her aunt, 
the surviving child. Held: The grandchild does not share in the trust 
estate. “The word ‘children’ is not, in itself, ambiguous. Indeed it has 
a very common and definite meaning upon which attorneys and their 
clients are entitled to rely when drafting wills. ‘Children’ means im- 
mediate offspring, and . . . it will never be held to include grand- 
children unless the will as a whole shows that unmistakable intent.” 


Trust of Savings Account May be Invaded For Settlor’s Support 


In re Warts, New York County Supreme Court, 142 New York Law Journal 10, 
September 16, 1959 

An incompetent sister resident in New York had a savings bank 
account in her name in trust for her brother, a resident of Michigan. 
The committee of the incompetent sister sought to reach the savings 
account to help defray the expenses of her support. Held: Invasion of 
the fund in the savings account will be permitted to the extent needed 
for the incompetent’s support. “Since the account is here personal juris- 
diction of the brother is not essential to the foregoing disposition.” 


Survivorship Account in Federal Savings and Loan Association 


Estate of Glasser, New York Surrogate's Court, Queens County, 
New York Law Journal 10, September 4, 1959 


Decedent opened two accounts in a federal savings and loan associa- 
tion in the names of decedent and another person. The words “Either 
or Survivor” appeared in the appropriate places on the bank’s records. 
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The ledger cards contained a joint account agreement signed by both 
parties. When decedent died question arose whether the other named 
person took the accounts as survivor. Held: The joint account agree- 
ment evidences an intent to create a joint account. “[The] Banking Law 
governing state savings and loan associations may be applied to their 
federal counterparts, giving rise to the conclusive presumption that title 
vests in the surviving joint tenant, since there was no showing of fraud, 
undue influence or lack of volition on the part of decedent in the creation 
of the accounts. Accordingly, the amounts on deposit in the joint accounts 
in issue are the property of the survivor.” 


Settlor of Trust of Stock Cannot Recover Stock Dividend 
Pentland v. Pentland, Florida Distirct Court of Appeal, July 24, 1959 


Pursuant to a separation and property division agreement, later incor- 
porated into their divorce decree, a husband established an irrevocable 
trust of 3,000 shares of stock for his wife for her life. Thereafter a 
100% stock dividend was declared on the shares in trust, and the 
husband sought to recover the dividend shares from the trustees. Held: 
The settlor husband is not entitled to any of the stock. Florida has 
adopted the Uniform Principal and Income Act, which provides that 
stock dividends shall be deemed to be a part of principal. Since the 
trustees are the legal owners of the original principal of the trust they 
are likewise the legal owners of the shares received as dividends which 
are deemed principal. “The withdrawal of any of the principal of the 
trust for any reason other than those specified in the [trust] Indenture 
would be a modification of the trust by the court which is only per- 
mitted in an emergency situation that makes the action of the court 
indispensable to the preservation of the trust . . . Such a situation is not 
present in this case.” 


“The Heedlessness of a Testator’’ 
In re Moody's Will, Maine Supreme Judicial Court, August 27, 1959 


Testatrix’s will provided: “I also request my Executor to pay to 
each of the signers, as witnesses of this my last Will, the sum of Five 
Dollars each, as a token of appreciation.” After testatrix died the probate 
court held the will invalid on the ground that the probate statute in 
effect in 1954, when the will was executed, required that the witnesses 
to the will be persons “not beneficially interested under said will.” On 
appeal, Held: “We are satisfied that the testatrix charged the executor 
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with the payment of the $5 to each witness, that such was her intent, and 
that the request was neither more nor less than a soft-spoken but well 
understood command ... The case is another in the long list of 
examples of harsh results flowing from . . . ‘the heedlessness of a testator.’ 
The witnesses were beneficially interested and therefore incompetent. 
The decision denying probate was correct.” 


Disposition of Trust Remainder When Failure of Issue 
State of Colorado v. Rogers, Colorado Supreme Court, September 8, 1959 


Testator’s daughter was given the life interest in a testamentary trust. 
Upon her death trust remainder was to go to her surviving issue or, if 
there were none, to testator’s two sons or their surviving issue. Testator 
died survived by his widow and the daughter and two sons. The widow 
died, the two sons died without surviving issue, and the daughter died 
without surviving issue but leaving a will. Question arose whether the 
trust remainder passed under the daughter’s will or to those persons 
who would have been testator’s heirs had he died at the time the trust 
became distributable. Held: Trust remainder passes to testator’s heirs 
at law ascertained as of the time of his death, i.e., the widow, the sons 
and the daughter. If the widow and the sons all died intestate and 
without other heirs the entire interest in the trust principal vested in the 
daughter, as the sole heir of the widow and the sons, and hence would 
be disposable in accordance with the terms of the daughter’s will. 








TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Payments of Widow’s Allowance Qualify for Marital Deduction 


Quivey and Simmons v. United States of America, United States District Court, 
District of Nebraska, September 15, 1959 


Pursuant to authorization by a Nebraska county court a widow re- 
ceived a widow’s allowance from her husband’s estate of $2,000 per 
month for 12 months. The Internal Revenue Service contended that the 
$24,000 allowance did not qualify for the estate tax marital deduction, 
on the ground that it was a terminable interest. Held: “. . . the termin- 
able interest rule must be ruled inapplicable to the widow’s allowance 
in Nebraska. As the property consists of only those sums actually paid 
to the widow, the property is consumed at the termination of the widow’s 
interest, and there exists no property in which the widow held an in- 
terest available to pass from the decedent or his estate to some other 
person who may possess or enjoy such property ... Therefore, those 
sums actually expended as a widow’s allowance under the Nebraska 
statutes are entitled to the marital deduction.” 


Requirements and Duties Involved in Opening Safe Deposit Boxes 
Opinion of Michigan Attorney General, August 27, 1959 


In answer to several questions relating to the statutory requirements 
and official duties involved in the opening of safe deposit boxes, the 
above Opinion states: “(1) The county treasurer, or his deputy, who 
must be present and make inventory at the initial opening of the box 
after death, has no duty to file a will therein found with the probate 
court; (2) a so-called deputy of the decedent has no right of access to 
the box after the lessee’s death; (8) a joint or co-lessee may open the 
box of the decedent in the presence of the county treasurer after the death 
of his joint or co-lessee; (4) the heirs of a lessee have no right to open 
the box; (5) aside from a surviving joint or co-lessee only a fiduciary 
appointed by a Michigan probate court may open the box of his decedent; 
and (6) either the joint or co-lessee or the fiduciary who opens the box 
must deliver a will therein found to the proper probate court.” 
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Gifts to Minors Under Model Statutes 
Revenue Ruling 59-357, I.R.B. 1959-44, p. 18 


In response to a request that the Internal Revenue Service clarify its 
position with regard to the income, gift, and estate tax consequences of 
gifts to minors under both the Uniform Gifts to Minors Act and the 
Model Gifts of Securities to Minors Act, the above Ruling states in 
part: “... any transfer of property to a minor under statutes patterned 
after either [of the above Acts] constitutes a completed gift for Federal 
gift tax purposes to the extent of the full fair market value of the 
property transferred. Such a gift qualifies for the annual gift tax ex- 
clusion. ... No taxable gift occurs for Federal gift tax purposes by 
reason of a subsequent resignation of the custodian or termination of 
the custodianship. Income derived from property so transferred which 
is used in the discharge or satisfaction, in whole or in part, of a legal 
obligation of any person to support or maintain a minor is taxable to 
such person to the extent so used, but is otherwise taxable to the minor 
donee.” 


Discharge of Claim for Advisory Services Deductible From 
Gross Estate 


Tracy-Collins Trust Company v. United States of America, United States District Court, 
District of Utah, November 5, 1959 

After decedent’s death her personal and financial advisor asserted a 
claim against the estate for payment for his advisory services during 
decedent’s life. The state court found that there had been an oral 
agreement whereby decedent agreed to bequeath and devise the advisor 
certain stock and real property and ordered decedent’s executor to deliver 
such property to the advisor. Thereafter the executor sought a refund 
of estate taxes on the ground that the delivery to the advisor was pay- 
ment of a deductible claim against the estate. Held: Delivery of the 
property to the advisor was payment for services rendered, and the 
value of the property is deductible from decedent’s gross estate for estate 
tax purposes. Dividends earned on the stock from the date of decedent’s 
death are not income to the estate but income to the advisor. 


No Apportionment of Taxes Against Small Legacies When Estate 
is Large 
Estate of Kollner, New York Surrogate's Court, Queens County, August 28, 1959 
Testator’s will bequeathed the bulk of his sizable estate to his wife 
and son. There were general legacies totalling only $32,000 to six grand- 
children and two friends. The special guardian for the infant grand- 
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children contended that a reading of the entire will showed an intention 
by testator that no part of the estate taxes should be apportioned against 
the legacies to the grandchildren and friends. Held: “The apportion- 
ment of estate taxes would greatly reduce the small legacies to persons 
obviously near and dear to the testator, as evidenced by their designation 
as contingent residuary legatees. Further testator’s direction that the lega- 
cies should be paid ‘as soon as may be practicable after my death’ milit- 
ates against a conclusion that he intended the delay of such payment until 
the conclusion of federal and estate tax proceedings.” 


Pension Trust Payments to Beneficiaries Includible In Employee’s 
Estate 
Farmers Bank and Trust Company of Lancaster, Pennyslvania v. Commissioner of Internal 
Revenue, United States Court of Appeals, Third Circuit, October 16, 1959 

At age 65 the president of two corporations was eligible for full 
benefits under qualified employees’ pension plans of the companies. He 
did not retire as president, however, and received no benefits. At age 
87 he named his surviving children as beneficiaries of his rights in the 
pension trusts. When he died the Pension Boards of the companies 
distributed his accrued benefits equally among his three surviving 
children. Issue arose whether the pension fund payments received by 
the children were includible in the decedent-president’s gross estate. 
Held: “[{The president] possessed the right to receive the entire sum 
of his interests in the corpora by way of lump sum payments if he 
quitted the companies at the retirement ages applicable to him under 
the respective plans or upon other contingencies relating to the funds .. . 
He also possessed the right during his lifetime to designate the bene- 
ficiaries to receive the lump sum payments and, as we have stated, he 
directed the pension boards to pay to certain classes of beneficiaries 
related to him by blood or marriage the credits accrued to him at the 
time of his death. His children as beneficiaries in fact received the whole 
of the lump sum payments on his death by direction of the pension boards. 
We conclude that [he] had a sufficient degree of control over those 
portions of the corpora which had accrued to him to render the lump 
sum payments made to his children, the sums in dispute, includible in 
his gross estate.” 


New York Trustees Not Obliged to Pay English Estate Duties 
In re Guaranty Trust Company of New York, New York County Surrogate's Court, 
October |, 1959 
A resident and national of England created a trust in New York City 
in 1980 and died in 1938. The trust agreement provided that in all 
regards the trust should be interpreted and governed by New York law. 
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Upon the death of certain life income annuitants under the trust, who 
were residents of England, question arose whether the trustee, a New 
York bank, was obliged to pay from trust principal the English estate 
duties on the estates of the deceased English life annuitants. Held: 
“The courts of this state will not enforce the revenue laws nor aid in the 
collection of taxes of another state or nation absent reciprocal agree- 
ments. ... No reciprocal agreement between our government and that 
of Great Britain pertaining to this matter has been shown. Hence the 
court instructs that the trustee is not required to comply with requests or 
demands by representatives of deceased life annuitants or others for 
payment of British Estate duties imposed on such deceased annuitants 
out of the principal of the trust.” 


State Court Decree Determinative of Widow’s Interest 
for Purposes of Federal Marital Deduction 


Martinson, Executrix v. Wright, United States District Court, District Idaho, 
October 16, 1959 

Decedent bequeathed his entire residuary estate to his wife, but 
provided that if she should die prior to the distribution of the estate, 
the residue would pass instead to his son. The Idaho probate court 
determined that the wife’s interest vested absolutely and indefeasibly 
at the time of her husband’s death. The government argued that the 
bequest was of a terminable interest and no marital deduction was 
allowable. Held, the state court decree must be given conclusive 
effect because it is conclusive of the property rights involved, and the 
marital deduction should be allowed. 


Estate Tax Deduction Allowed for Administrative Expenses 
Deducted on Estate’s Income Tax Return 


Estate of Baldwin v. Commissioner of Internal Revenue, Tax Court of the 
United States, October 28, 1959 

In a suit disposing of some forty estate tax issues, a controversy 
arose whether the estate was entitled to a deduction for Federal estate 
tax purposes for administration expenses which had been deducted on 
the estate’s income tax return. It appeared that the income tax period 
of limitations had expired, and the Commissioner argued that allowance 
of the estate tax deduction would permit the double deduction prohibited 
by the 1939 Code provision and its 1954 Code counterpart. Held, the 
statutory scheme was to deny income tax deductions for items already 
deducted for estate tax purposes, and the Court was not free to reverse 
this approach. Further, the government’s requested findings of fact 
to support a later claim for equitable recoupment were not relevant 
to the issue before the Tax Court. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Commercial Bank Investments 
in Municipal Bonds 


OMPOSITION of the demand 

for municipal bonds varies 
over the business cycle and in a 
fairly predictable pattern. In this 
connection, a recent Statistical 
Bulletin of the Investment Bankers 
Association of America notes that 
the dominant element in the cycli- 
cal change is the shifting invest- 
ment policy of commercial banks. 
Next to individuals, commercial 
banks constitute the largest class of 
purchaser of municipal bonds. 

According to the IBA survey, 
commercial bank purchases tend to 
be concentrated heavily during 
periods of easy money, when banks 
have large amounts of reserves 
available for investment. On the 
other hand, bank purchases of 
municipals tend to be cut back 
sharply during periods of tight 
money, when demand for business 
loans is vigorous and the banks’ 
reserve position is restricted. 

It is apparent, states the survey, 
that the quantity of municipal 
bonds purchased by banks is 
governed by Federal Reserve 
policy and that the municipal bond 
market is sensitive to monetary 
policy. This is because the reserve 
position of the banking system is 
controlled by the Federal Reserve 
Board. 

Because commercial banks buy 
municipal bonds when they have 
reserves available for that purpose, 
such purchases tend to be concen- 
trated during periods when munici- 
pal bonds are relatively expensive 
—when yields are low. However, 


the impact of wide price swings 
tends to be reduced, since com- 
mercial banks generally tend to re- 
strict their purchases of municipals 
to maturities of ten years or less. 
The IBA survey also observes 
that banks do not commonly use 
municipals as a liquidity reserve; 
that, generally speaking, they are 
not liquidated to obtain reserves 
with which to make loans. It is 
pointed out that holdings of short- 
term Treasuries fill this function. 
Percentages of total net acquisi- 
tions acquired by commercial 
banks, as well as by individuals, 
fluctuate widely from year to year. 
Such percentages are linked direct- 
ly to the particular phase of the 
business cycle through which the 
economy happens to be passing. 
During the recession year, 1954, 
large quantities of reserves were 
available to the commercial banks, 
the result of an effort by the Fed- 
eral Reserve to stimulate the 
economy. The absence of a strong 
loan demand and a channeling of 
funds into investments found com- 
mercial banks acquiring, on net 
balance, $1.8 billion of municipal 
bonds. This figure was equal to 
40 per cent of the increase in 
municipal bonds outstanding dur- 
ing that year. By way of contrast, 
individuals absorbed only $1 billion 
of municipals during 1954, or 22 
per cent of total acquisitions. 
When the economy expanded in 
1955, this situation was reversed. 
And with a rising loan demand, as 
Federal Reserve policy shifted 
toward restraint, restricted com- 
mercial bank reserve positions 
89 
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compelled severe curtailment of 
their municipal bond purchases. 
Net purchases declined to $0.1 bil- 
lion or 3 per cent of the increase 
in municipal bonds outstanding 
during the year. On the other 
hand, rising interest rates made the 
obligations more attractive to indi- 
viduals, who acquired $2.1 billion, 
or 60 per cent of total acquisitions. 

The IBA survey remarks that 
individual investors, in order to 
obtain satisfactory yields during 
easy money periods, are forced to 
acquire longer maturities; in doing 
so, they undoubtedly shift some 
shorter maturities into commercial 
bank hands. In tight money periods, 
bank demand for shorter maturi- 
ties declines and there is a narrow- 
ing or elimination of the yield 
spread between long and short 
maturities; also the average matur- 
ity of municipals in individuals’ 
hands tends to shorten. The sur- 
vey also discloses that bank hold- 
ings of municipals tend to level off 
or grow slowly during tight money 
periods. 


Taxation, Incentive and Progress 


Under the caption, A Lesson 
from Russia, the December Month- 
ly Letter of the First National City 
Bank of New York contrasts the 
heavy progressive income tax in 
force here today with the situation 
which prevails in Soviet Russia. 

The article wryly observes that 
Karl Marx had envisaged the heavy 
progressive income tax as a means 
of achieving “despotic inroads on 
the rights of property, and on the 
conditions of bourgeois produc- 
tion . . . .”. However, he never 
foresaw that this progressive tax 
system would be self-imposed. 
Another remarkable fact, comments 
the First National City Bank, “is 
the way Soviet Russia has steered 
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itself away from the booby trap 
and has thrown aside basic com- 
munist doctrine: from each accord- 
ing to his ability, to each according 
to his need.” 

Justification for the progressive 
income tax in this country has 
been based on “ability to pay” and 
some economists feel that our tax 
structure has not significantly im- 
paired incentives. It took Premier 
Khruschev, notes the Letter, to 
point out to the President how the 
U.S. tax system reduces incentives 
and stifles increased production. In 
addition, he emphasized that Rus- 
sian policy was to provide generous 
incentives to make people work 
harder because, lacking a propor- 
tionate award, they found that the 
superior man did not exercise his 
superior effort. 

Reviewing practices abroad, the 
Letter also observes that Germany, 
Canada, Australia and the United 
Kingdom, with the discontinuance 
of extremes of personal taxation, 
have witnessed a perking-up in re- 
sponse to broadened opportunity. 
Also noteworthy is the fact that, of 
all major nations, the Soviets have 
the lightest income tax; that their 
ultimate plan is its complete elim- 
ination, with the entire cost of 
government to be packed into 
prices paid by consumers. 

No one suggests throwing the 
income tax overboard. However, 
the First National City bank says 
we should pause for an objective 
look at things; we should realize 
that our personal income tax rates 
reach up to the highest in the world 
and that an abnormally high pro- 
portion of Federal Government 
revenues are dependent on income 
taxation. We are still headed the 
wrong way, declares the Letter, 
“layering state income tax levies 
on top of the formidable Federal 
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rate progression. Perhaps we could 
understand better our failures of 
growth if we renamed the tax on 
income a tax on progress.” 


Prices and Economic Growth 


Creeping inflation is not a pre- 
requisite of long-term growth states 
a recent Monthly Review of the 
Federal Reserve Bank of St. Louis. 
Not only does the history of past 
relationships between prices and 
growth not support such a claim, 
but declining price levels have 
actually been accompanied by an 
extraordinary rate of growth. Such 
a situation, we are reminded, oc- 
curred during the period 1875- 
1890. In recent years, the greatest 
economic strides of any foreign 
country have been made by West 
Germany, which had one of the 
best records of price stability. 

The St. Louis Reserve Bank takes 
note of the questionable contention 
that prolonged inflation is not as 
harmful as alleged. In support of 
this contention, critics of monetary 
restraint call attention to the paral- 
lel courses of substantial growth 
and rising prices in this country 
since 19388. However, those who 
accept this as evidence overlook 
one important fact; during this 
period, the price increases were 
not regarded as inevitable or as a 
continuing process. The possibility 
always existed that prices might 
decline. 


Wages and Inflation 


The same issue of the Monthly 
Review also analyzes the argument 
that an increase in wages which is 
matched by a gain in productivity 
is not inflationary. Of course, efforts 
of employees should be rewarded 
when an increase in output occurs. 
Nevertheless, there should be no 


insistence that wages rise as much 
as productivity in lines where im- 
provement in output per man hour 
is relatively great because of capital 
improvements or technological ad- 
vance. Such an increase in wages 
may be inflationary. 

The Monthly Review asserts that 
better wages in the dynamic indus- 
tries normally set the wage pattern 
for other firms, which meet in- 
creased costs by raising prices. 
Furthermore, attainment of general 
price stability requires that there 
be a decline in some individual 
prices in lines where productivity 
rises fastest. Otherwise there may 
be a more rapid rise in the general 
level of wages than the average in- 
crease in productivity, and this 
tends to be inflationary. 


Private Housing Expenditures 


The last three peaks in private 
housing starts occurred in 1950, 
1955 and 1959. The high in 1950 
was 1,350,000 while the 1955 and 
1959 totals were 1,310,000 and 
1,335,000, respectively. Each of 
these three peaks in housing out- 
put was attained in the year im- 
mediately following a recession and 
this, according to the Prudential 
Insurance Company of America’s 
1960 economic forecast, was no 
coincidence. 

Here is the explanation. During 
a recession, loanable funds flow 
into the mortgage market in un- 
usual volume partly because there 
is less demand for loans by business 
and partly because mortgage loan 
yields at that time compare favor- 
ably with yields on alternative in- 
vestments. “This greater avail- 
ability of mortgage loan money”, 
says Prudential, “coupled with the 
direct steps taken by Government 
to encourage housing activity, re- 
sults in a sharp upturn in housing 
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output before business in general 
has started to recover. By the end 
of a recession year, housing is 
normally running at a peak rate, 
and mortgage loan commitments 
already obtained enable builders 
to continue at this high level into 
the following year.” 

But as housing begins the post- 
recession year at peak levels, busi- 
ness recovery means that alterna- 
tive demands for loanable funds 
will be rising; thus, it becomes pro- 
gressively more difficult to secure 
enough mortgage money to finance 
all the homes which builders 
would like to construct. Also, 
mortgage money is made particu- 
larly tight by the interest rate 
maximuims which Congress imposes 
on FHA and VA loans; these mort- 
gages become relatively unattrac- 
tive to lenders as interest rates in 
general start to rise. So, although 
the post-recession year normally 
produces a record volume of resi- 
dential construction, the logical 
sequence is a slow downward drift 
in housing output as mortgage 
money tightens. 

Two main factors are likely to 
curb 1960 housing starts. First, 
says the Prudential forecast, alter- 
native demands will compete with 
even greater intensity for the neces- 
sarily limited volume of investable 
funds. In particular, commercial 
banks will be reluctant to further 
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expand their mortgage holdings at 
a time when business needs are 
strong. Second, there is consider- 
able doubt that demand for hous- 
ing will presently support a con- 
tinued outpouring of housing units 
at the 1959 rate. Backlog in hous- 
ing demand, dating from the de- 
pression of the ‘80s and from World 
War II, has now been met. An- 
other factor is the diminishing 
number of persons in the age brac- 
ket usually associated with home 
purchases. These will constitute a 
smaller than usual percentage of 
the total population in the years 
immediately ahead. 

The Prudential forecast estimates 
private housing starts in 1960 at 
1,200,000—a figure close to recent 
levels. Dollar expenditures on new 
residential construction are estim- 
ated at about $1 billion below 1959 
performances. 


Odds and Ends 


Investing for Banks, a booklet 
authored by Major B. Einstein, vice 
president of the First National Bank 
in St. Louis, may be obtained by 
addressing a request to that institu- 
tion. 

How to Save Income Taxes in 
Real Estate Transactions may be 
obtained from Tax Research, 554 
So. San Pedro Street, Los Angeles 
18, California. 











